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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On August 5, 2015, EZ Taxi, LLC (Applicant or EZ Taxi) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this Proceeding.  

2. During the Commission’s weekly meeting held September 23, 2015, the matter was referred to an administrative law judge for disposition.

3. On December 11, 2015, Decision No. R15-1312-I, addressed the substance of discovery propounded upon EZ Taxi almost two months ago by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC, doing business as Metro Taxi (Metro Taxi) (collectively Colorado Cab).  No timely response was made to the discovery whatsoever.  After a motion to compel discovery was filed, no timely response was made to the motion to compel.  By Decision No. R15-1270-I, issued December 1, 2015, EZ Taxi was ordered to provide responses to Intervenors’ written discovery requests by close of business on December 3, 2015.

4. On December 3, 2015, EZ Taxi filed a pleading titled as a response to the written discovery requests.  

5. On December 7, 2015, a motion to dismiss the proceeding was filed by Colorado Cab.  The motion first recites the timing of the discovery propounded and that no response or request for additional time was communicated.  Colorado Cab informed EZ Taxi’s counsel that dismissal would be requested if complete responses were not received.  According to Colorado Cab, “Mr. Malik Shah emailed deficient, incomplete responses to Intervenors’ written discovery requests that were not signed by EZ Taxi’s counsel.”  Motion to Dismiss at para. 4.  The motion to compel “pointed to not only the fact that the responses were not signed by [EZ Taxi’s] counsel, but the substantive deficiencies contained in most of Mr. Shah’s responses.”  Motion to Dismiss at para. 5.  Substantive and procedural issues are identified.  It was argued that EZ Taxi’s failure to comply prevented case preparation, that the proceeding should be dismissed, and that costs, including reasonable attorney’s fees, should be awarded.

6. By Decision No. R15-1301-I, issued December 8, 2015, a prehearing conference was convened.  All parties appeared and participated through counsel.

7. By Decision No. R15-1312-I, issued December 11, 2015, discussions during the prehearing conference were addressed.  Applicant’s counsel, Mr. Gross, is not registered to use the Commission’s E-Filings System, but EZ Taxi is registered.  Applicant’s practice in this proceeding of making pro se filings purporting to be signed by counsel of record, objected to by Colorado Cab, was found to have caused substantive concerns for the Commission as well as opposing counsel.

8. Decision No. R15-1312-I, recited the requirement of the Commission rule for an attorney representing a party to sign every pleading.  Decision No. R15-1312-I at para. 10.  

9. The Commission’s E-Filings System is not mandatory.  Rather, the system is based upon a voluntary agreement undertaken with the Commission by those filing through registration and use of the system.  The Commission has agreed to accept an electronic signature made through the electronic filing process incorporated into the E-Filing system.  

10. The Commission adopted Rule 1004(hh) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, to reflect that the only electronic signature accepted by the Commission is created through the process of making a filing through the Commission's 
E-Filings System.  Otherwise, an original signature is required.  The Commission does not accept any other electronic signature.  See Rule 1004(hh).

11. In order to avoid unauthorized filings on behalf of others, in part, the E-Filings System requires registration by both the party making a filing (on their own behalf or on behalf of another) and the party authorizing filings to be made on their/its behalf.  Mr. Gross cannot electronically sign a filing with the Commission because he is not registered in the 
E-Filing System.  Mr. Gross cannot make an electronic filing with the Commission on behalf of EZ Taxi because he is not registered in the E-Filing System and he has not been authorized to do so by EZ Taxi.  Notably, the pro se filings made by EZ Taxi are signed by EZ Taxi – not Mr. Gross.  Even to the extent EZ Taxi might e-file an electronic filing containing an image of Mr. Gross’s signature, the filing is not signed by Mr. Gross pursuant to Commission rules.  See Rules 1004(hh) and 1211(c) as well as E-Filings System attestations.

12. The importance of the safeguards built into the Commission’s E-Filings System became readily apparent based upon the ambiguity of Mr. Gross’s involvement, participation, and representation prior to the December 8, 2015 prehearing conference.  
However, any ambiguity was resolved by Mr. Gross’s adoption of the filings during that prehearing conference and specific recognition of his responsibility for them. 

13. Decision No. R15-1312-I, explicitly recognized that Mr. Gross had not signed any discovery response.  It was found that Colorado Cab was prejudiced by his failure to sign pleadings and communicate as well as EZ Taxi’s failure to cooperate with discovery in good faith.  An illustrative example of the absolute failure to provide a proper substantive response to discovery propounded was reviewed during the prehearing conference.  

14. Despite all of these circumstances, an additional opportunity was provided to respond to discovery.  Compliance would mitigate prejudice found to other parties from EZ Taxi’s attempts to evade discovery.  To provide that opportunity, the scheduled hearing was vacated.

15. By Decision No. R15-1312-I, the remaining relief requested was held in abeyance to be ruled upon by separate decision, a further prehearing conference was scheduled, and EZ Taxi was ordered to comply with Decision No. R15-1270-I on or before December 24, 2015.  

16. EZ Taxi was also put on notice that the prior pro se filing practice utilizing the Commission’s E-Filings System was improper and could not continue.  Explicit notice was provided:

If future pleadings are filed by or on behalf of EZ Taxi that are required to be signed by an attorney, and they are not signed by an attorney in accordance with Commission rules, EZ Taxi and its counsel are on notice that those pleadings will be stricken. Counsel may either choose to file on behalf of EZ Taxi in the Commission’s E-Filings system or file in paper form with an original signature through traditional means.
***
Pleadings filed on behalf of EZ Taxi must be signed in accordance with Commission rules. If future pleadings are filed by or on behalf of EZ Taxi that are required to be signed by an attorney, and they are not signed by an attorney in accordance with Commission rules, EZ Taxi and its counsel are notified that those pleadings will be stricken.  
Decision No. R15-1312-I (emphasis in original).

17. On December 24, 2015, the Response to Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Colorado Springs Transportation LLC, and MKBS, LLC doing business as Metro Taxi’s Written Discovery Requests was filed in the exact manner as before in contravention of the Commission rule and Decision No. R15-1312-I.  The pro se filing was signed by EZ Taxi and not signed by counsel as required by Colorado Rule of Civil Procedure (C.R.C.P.) 26(g)(2), nor were the interrogatory responses provided under oath as required by C.R.C.P. 33(b).
18. Briefly reviewing the filing, EZ Taxi failed to even fully respond to the specific illustration addressed during the prehearing conference, not to mention many other failures addressed by Metro Taxi.

19. The filing of December 24, 2015, made in direct contravention of Decision No. R15-1312-I, will be stricken.  It will be disregarded and of no effect.  

20. On December 31, 2015, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Colorado Springs Transportation LLC doing business as Yellow Cab Company of Colorado Springs, and MKBS, LLC doing business as Metro Taxi’s Renewed Motion to Dismiss was filed.  After addressing EZ Taxi’s failure to provide documentation evidencing ownership of the nine properties identified in Applicant’s Exhibit 106, Intervenors contend that EZ Taxi failed to comply with orders regarding discovery requests 2, 8, and 15.  

21. At the scheduled time and place, the prehearing conference scheduled by Decision No. R15-1312-I was convened on January 6, 2015.  All parties appeared and participated through counsel.

22. The undersigned inquired of counsel for EZ Taxi and Intervenors whether any additional responses to discovery were provided after December 25, 2015.  It was confirmed that nothing had been provided.

23. EZ Taxi has failed to respond to discovery.  It has further failed to comply with now two Commission decisions ordering discovery responses. From the pattern of conduct and activity, one can only reasonably conclude that EZ Taxi demonstrates a disregard of its obligations under Commission rules and decisions.  EZ Taxi has had several opportunities to respond to discovery.  EZ Taxi failed to comply with the order compelling discovery.  
EZ Taxi was already ordered to pay attorney fees and costs for the failure to provide discovery.  Even after another opportunity was provided, discovery was not provided.  Despite all of these opportunities and efforts to gain compliance, complete and proper responses have not been provided.  Dismissal of this proceeding is a last resort.  The undersigned has reached that point.

24. The motion to dismiss filed on December 7, 2015, will be granted.

II. ORDER

A. The Commission Orders That:  

1. The pro se filing of December 24, 2015, by EZ Tax, LLC is stricken.  The filing will be disregarded and of no effect.  

2. The request for dismissal of this proceeding by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC, doing business as Metro Taxi is granted.

3. The Application of EZ Taxi, LLC for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is dismissed without prejudice.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is suspended by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or Settlement Agreement is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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