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I. BY THE COMMISSION

A. Statement
1. This Decision deems complete the Second Supplemental Verified Application (Second Supplemental Application) filed by the City of Boulder (Boulder or City) on September 28, 2016. Consistent with the discussion below, we require Boulder to provide additional mailed notice and newspaper notice of the Second Supplemental Application no later than December 9, 2016.  We establish a new intervention period through December 30, 2016.
2. We also direct Boulder to confer with the parties and file a revised proposed procedural schedule by December 6, 2016, consistent with the procedural requirements in 
§ 40-6-109.5, C.R.S., as discussed below.
3. We grant the Unopposed Motion to Modify Order Affording Extraordinary Protection filed by Public Service Company of Colorado (Public Service) on November 7, 2016.
B. Second Supplemental Application

4. In December 2015, the Commission dismissed part of Boulder’s initial application for the transfer of assets as violating the doctrine of regulated monopoly and allowed Boulder to file a Supplemental Application.
  The Commission stated that the Supplemental Application “must contain sufficient information and evidence to demonstrate the reliability and safety of the resulting network and the reasonableness of the resulting costs to Public Service and its ratepayers.”
   

5. On September 28, 2016, Boulder filed its Second Supplemental Application.  Boulder requests that the Commission allow the City to acquire certain distribution assets from Public Service to create a municipal utility. 

6. Boulder also seeks approval of a “Separation Plan,” which identifies new facilities to be constructed and existing facilities to be reconfigured so the electric distribution system serving the City can operate separately from the rest of Public Service’s transmission and distribution system.  

7. The Second Supplemental Application filing explains that Boulder has annexed all City-owned properties that take electric service except for two.  Some private enclaves are in the process of being annexed, with more expected to occur in the future.  The Separation Plan assumes that the City will serve all of the areas proposed for annexation upon construction of the separation facilities in those areas.  Nevertheless, there will be enclaves within the city limits that will not be annexed.  For these enclaves, as well as for some unincorporated areas outside the city limits, Boulder proposes to extend facilities as necessary to allow Public Service to continue to serve customers in those areas.
8. Boulder also requests approval of 12 principles that will form the basis of a “Transition Period Agreement” between Public Service and Boulder.  During the transition period, Boulder proposes that Public Service will continue to operate the facilities it transferred to Boulder and to provide electric service to Boulder’s customers.  

9. Boulder further seeks a waiver from certain Data Privacy Rules set forth at 4 Code of Colorado Regulations (CCR) 723-3-3626 et seq. of the Commission’s Rules Regulating Electric Utilities, and approval of a “Gradual Departure Plan” that addresses Public Service’s generation capacity as it relates to Boulder’s and non-Boulder native load customers.  

C. Boulder’s Procedural Motions

10. On November 7, 2016, Boulder filed Amended Motions to Provide Additional Notice; Deem the Application Complete; Approve Proposed Procedural Schedule; Approve Modified Discovery Procedures; and Shorten Response Time.  Boulder states that all parties either support or take no position on the motion, with the exception of the University of Colorado, Boulder (CU).  CU filed a response to the motions on November 7, 2016, stating that it opposes only the proposed procedural schedule.
1. Completeness and Proposed Procedural Schedule

11. Boulder requests that the Commission deem the Second Supplemental Application complete for purposes of § 40-6-109.5, C.R.S., no later than November 10, 2016.  Boulder argues that Commission Staff found no deficiencies in the supplement under 
Rule 4 CCR 723-1-1303(c) of the Rules of Practice and Procedure.  

12. Boulder states that it does not waive the statutory time limits for a Commission decision, but that if the Commission deems the application complete between November 10, 2016 and January 8, 2017, the City will waive its right to a hearing under § 40-6-109.5(4), C.R.S., and permit the Commission to extend the decision deadline to August 7, 2017.  Boulder states that it requires a final Commission decision on the Second Supplemental Application by August 7, 2017 to preserve its ability to implement a ballot measure as necessary and appropriate following the Commission’s decision.  

13. In accordance with its proposed deadline for a final Commission decision, Boulder presents a proposed procedural schedule with evidentiary hearings from May 1, 2017 through May 10, 2017 and final Statements of Position filed on May 24, 2017. The schedule includes Optional Initial and Reply Legal Briefs that Boulder indicates are “for the benefit of the Commission because of unique legal issues raised in this proceeding.”
 CU opposes the procedural schedule because it does not want to foreclose its opportunity to raise additional legal issues after the time for the optional legal briefs.

14. We deem the Second Supplemental Application complete as of the Mailed Date of this Decision.  In accordance with § 40-6-109.5(1), C.R.S., and upon a separate decision, the 210-day deadline for a final decision will fall in mid-June 2017.  
15. Consistent with Commission precedent, Boulder may waive the statutory decision deadline, but the Commission is not amenable to a partial waiver that proposes a specific deadline.  If Boulder chooses to waive the deadline, we acknowledge Boulder’s request for the Commission to issue a final decision by August 7, 2017.

16. The proposed hearing dates in the City’s proposed procedural schedule with hearings in May 2017 will not allow for us to render a final decision by mid-June 2017.  We therefore reject the proposed procedural schedule and direct Boulder to confer with the parties and file a revised proposed procedural schedule no later than December 6, 2016.  The following revised proposed procedural schedule shall include a pre-hearing conference in January, shall not include a briefing schedule for optional legal briefs, and shall include at least three weeks between the deadline for filing pre-hearing motions and the first day of hearing to allow sufficient time for responses to be filed and for the Commission to render a decision on the motions.

2. Additional Notice and Intervention Period

17. Boulder argues that additional notice is necessary for its Second Supplemental Application because it “reflects a contraction, as opposed to an expansion, of the area of interest and affected parties.”
  Boulder acknowledges, however, that the Second Supplemental Application requests approval of a plan to separate the existing electrical system serving the area in and around Boulder and that the proposed “Separation Plan” includes substantial proposed construction of new electric facilities.  Boulder requests that the Commission provide notice of the Second Supplemental Application and provide for an additional 15-day intervention period.  

18. We direct Boulder to provide additional notice of the Second Supplemental Application because the revised application is sufficiently different from the initial application to warrant additional notice.  Boulder must mail its customer notice by December 9, 2016, and because we are requiring additional notice, we will establish an additional intervention period ending on December 30, 2016.

19. Boulder’s proposal in the initial application would have left the electric system substantially intact and in its original configuration.  With the Second Supplemental Application, the Commission has a better understanding of Boulder’s proposal and how it may affect current Public Service customers.  

Boulder proposes significant new electric distribution construction in order to separate and delineate the proposed Boulder electric distribution system from Public Service’s current system.  As a result of this construction, Boulder and Public Service customers may have 

20. their electricity supplied by the new infrastructure, which raises the specter of reliability and the quality of service.    

21. There are also two customer groups located in enclaves who may be affected by Boulder’s proposal:  (1) those in areas that will be annexed into the City and become Boulder customers; and (2) those in areas that will remain outside of the City because the enclave will not be annexed and who will therefore remain Public Service customers.  Although the individuals in the first group are not yet residents of the City, they should be notified of the potential changes to their electric service if they are annexed.  Groups who remain Public Service customers, including those on the fringe of the City, may also be affected.

22. Finally, there are eight Public Service customers outside the City in unincorporated Boulder County who will remain Public Service customers, but whose backup service will be provided by the City.  Boulder’s proposal may affect the reliability of electric service to these Public Service customers.
23. We direct Boulder to mail notice to the residences and businesses within the City and in the enclaves.  We further direct Boulder to take out an advertisement in The Boulder Daily Camera.  

24. Both types of notice must provide a summary of the Second Supplemental Application and the ways Boulder’s proposal may affect people in and around Boulder and must also provide the following statements:

1)
The Second Supplemental Application is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends 
and state holidays; or by accessing the Commission’s E-Filing system at dora.colorado.gov/puc.

2)
Any person desiring to intervene or participate as a party in this proceeding (who has not already done so), may file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party, by December 30, 2016.  
3)
Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202, or email it to dora_puc_complaints@state.co.us.

4)
All persons who file an objection, notice of intervention as of 
right, motion to permissively intervene, or any other appropriate 
pleading shall do so in accordance with the instructions set forth 
in the Commission’s Rules of Practice and Procedure (available at https://www.colorado.gov/pacific/dora/pucrules) and this Decision.

25. Boulder shall file an affidavit that includes a copy of the notice with the Commission.  

3. Discovery Procedures

26. Although Boulder’s request to modify discovery procedures is unopposed, we decline to grant it at this time.  We will address modified discovery procedures and discovery deadlines when we issue a decision adopting a procedural schedule.
4. Shortened Response Time

27. We deny as moot Boulder’s request to shorten response time to its Amended Motion.
D. Public Service’s Extraordinary Protection Motion 

28. On November 7, 2016, Public Service filed a Motion to Modify Order Affording Extraordinary Protection. The motion seeks to alter the procedure previously approved by the Commission by which parties may add persons authorized to receive highly confidential information. 

29. By Decision No. C16-0336-I issued April 19, 2016, the Commission established discovery procedures for information that Public Service intended to provide to the parties before Boulder filed its Second Supplemental Application and approved a “Pre-Filing Agreement on Discovery” that delineates the highly confidential material to be provided extraordinary protection and identifies the individuals who can access the various categories of highly confidential information. The Pre-Filing Agreement on Discovery also provided a procedure to add persons authorized to review highly confidential information by updating Confidential Exhibit 1 to the Pre-Filing Agreement.
 The procedure specifically related to “persons authorized to review the information . . . in advance of any supplemental filing by the City”
 and required that any modifications, additions, or subtractions to Exhibit 1 be filed with the Commission.

30. By Decision No. C16-0932-I issued October 7, 2016, the Commission granted 
a Motion for Extraordinary Protection filed by Boulder, finding that the information in Attachment A to that motion is consistent with Exhibit 1 of the Pre-Filing Agreement on Discovery, because it describes the level of protection of each document and identifies those individuals who will be allowed access to the information. We also granted Boulder’s request to continue the extraordinary protection already afforded the information provided to parties before the Second Supplemental Application was filed (as addressed in Confidential Exhibit 1 to the Pre-filing Agreement on Discovery). 
31. Public Service now seeks to modify Decision No. C16-0932-I because it is not feasible to identify in advance all the people Public Service will need to assist it in reviewing the City’s filing and related discovery.  According to Public Service, in order to timely prepare answer testimony, it must be able to quickly identify employees or outside experts and have them review Boulder’s testimony and exhibits.  

32. Public Service requests that the Commission establish modified access procedures that apply to the highly confidential information in this Proceeding.  The proposed procedures allow parties to add additional people to their authorized level of access to highly confidential information. 
33. Public Service states that Boulder supports the proposed procedure, and no other parties take a position thereon.

34. We find that the proposed modifications to Decision No. C16-0932-I are reasonable and will promote efficiency in this matter. Therefore, we grant Public Service’s motion.

35. No party has objected to the relief requested in its motion, thus we waive response time to the motion.  

II. ORDER

A. It is Ordered That:

1. The Second Supplemental Verified Application (Second Supplemental Application) filed by the City of Boulder (Boulder) on September 28, 2016, is deemed complete for purposes of § 40-6-109.5, C.R.S.

2. The Amended Motions to Provide Additional Notice; Deem the Application Complete; Approve Proposed Procedural Schedule; Approve Modified Discovery Procedures; and Shorten Response Time filed by Boulder on November 7, 2016, are granted in part and denied in part, consistent with the discussion above.

3. Boulder shall mail notice of the Second Supplemental Application to its residents and to persons living in enclaves by December 9, 2016.  Boulder shall also provide notice of the Second Supplemental Application in the form of an advertisement in The Boulder Daily Camera by December 9, 2016.  Both forms of notice shall comply with the requirements set forth in this Decision.
4. An intervention period for the Second Supplemental Application is established and shall extend through December 30, 2016, consistent with the discussion above.  Any 
person desiring to intervene or participate as a party in this proceeding (who has not already 
done so), shall file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party, by December 30, 
2016.  Alternatively, persons who do not wish to intervene or become a party, but 
desire to file comments, may send written comments addressed to the Public Utilities 
Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202 or email it to dora_puc_complaints@state.co.us.  All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Decision.

5. Boulder shall confer with the Parties to this Proceeding and file a proposed procedural schedule no later December 6, 2016, consistent with the requirements set forth in this Decision.   

6. The Unopposed Motion to Modify Order Affording Extraordinary Protection, filed by of Public Service Company of Colorado on November 7, 2016, is granted, consistent with the discussion above, and response time is waived.

7. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 9, 2016.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
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GLENN A. VAAD
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FRANCES A. KONCILJA
________________________________
                                        Commissioners




� See Decision No. C15-1360-I, issued December 30, 2015.


� Id. ¶ 42.


� Boulder’s Amended Motions at Footnote 4.


� Id. at 3.


� The Pre-Filing Agreement on Discovery was Attachment A to Boulder’s “Unopposed Motions for Approval of Modified Discovery Procedures, Approval of Extraordinary Protection for Highly Confidential Information, Waiver of the Commission’s Data Privacy Rules and to Waive Response Time” filed on March 16, 2016.


� Pre-Filing Agreement on Discovery at 5.
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