Before the Public Utilities Commission of the State of Colorado

Decision No. C16-1026
PROCEEDING No. 16V-0713EC

C16-1026Decision No. C16-1026
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING16V-0713EC NO. 16V-0713EC
IN THE MATTER OF the PETITION OF XMEN, LLC, FOR AN ORDER OF THE COMMISSION AUTHORIZING A WAIVER OF THE RULES REGULATING TRANSPORTATION BY MOTOR VEhICLE.
DECISION granting WAIVER in part
Mailed Date:  
November 8, 2016
Adopted Date:  
November 3, 2016
I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a Petition for Waiver/Variance of Limited Regulation Carrier Rules filed on September 20, 2016 by XMEN, LLC (XMEN).
2. XMEN requests a waiver from Rule 6308 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  XMEN is not currently registered with the Commission as a luxury limousine limited regulation carrier.

3. The vehicle for which a waiver is requested is a 2016 Tesla Model X, 
VIN No. 5YJXCAE24GF011388.  The waiver is requested for an indefinite period beginning on September 19, 2016.
4. The Commission noticed this petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on October 3, 2016, and October 17, 2016.

5. No petition to intervene or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested.  Pursuant to § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

6. Pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, 
the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making a determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.

7. A luxury limousine is defined in § 40-10.1-301(7), C.R.S., as “a chauffeur-driven, luxury motor vehicle as defined by the commission by rule.”
8. Rule 6308, 4 CCR 723-6, identifies four categories of luxury limousines.  Rule 6308(a)(II)  lists the following executive cars that qualify as luxury limousines:  

(A)
a sedan, crossover, or sport utility vehicle manufactured by: Acura, Audi, Bentley, BMW, Cadillac, Ferrari, Infiniti, Jaguar, Lexus, Lincoln, Maserati, Mercedes-Benz, Porsche, or Rolls Royce; or 

(B)
one of the following: Chrysler 300, Hyundai Equus, Saab 9-5, Chevrolet Suburban, Chevrolet Tahoe, Ford Excursion, Ford Expedition, GMC Yukon, Hummer (all models, excluding sport utility truck version).
9. The 2016 Tesla Model X named in this petition is not identified as an executive car in Rule 6308(a)(II).  Thus, unless XMEN is granted a waiver from Rule 6308(a)(II) for the vehicle named in this petition, it may not provide luxury limousine service with this vehicle.

10. In support of the waiver, Mr. Peter Guyna the owner of XMEN states:

The Tesla Model X is a newly introduced luxury electric SUV; which I assume is the reason it is not listed as a luxury executive vehicle by the PUC.  It is of uncompromising luxury and safety.  Besides the quiet and smoothness of the electric drive, the vehicle is very roomy inside, doors open automatically upon touch, the ‘falcon wing’ doors for the rear seats provide easy entry for passengers, has electrical seat controls and specific climate control for each area.  There is a 9” x 14” monitor screen for Google Earth GPS tracking and audio-navigation as well as internet/phone access.
We ordered these extra features at additional cost specifically for the purpose of Uber Black/SUV driving, with 2 additional seats in the back, all leather seats, black exterior and a winter climate control for the backseats when the falcon wingdoors are used.
11. XMEN submitted five pictures of the interior and exterior of the 2016 Tesla Model X named in the petition.  The Tesla is a luxurious sedan and is comparable to other vehicles that are included in Rule 6308(a)(II) in terms of price, performance, and luxuriousness.
12. In consideration of the information provided as support for this petition, we find that XMEN has shown good cause to grant a waiver from Rule 6308(a)(II) for the 2016 Tesla Model X named in this petition.  However, we find that a waiver for an indefinite period is excessive, and instead, will grant a waiver for a period beginning on the mailed date of this Decision and continuing through November 10, 2018.
II. ORDER

A. The Commission Orders That:

1. The petition of XMEN, LLC for a waiver from Rule 6308 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, is granted in part beginning on the mailed date of the Decision and continuing through November 10, 2018.
2. XMEN, LLC shall keep a copy of this Decision in the 2016 Tesla Model X, VIN No. 5YJXCAE24GF011388, named in this petition.  XMEN, LLC shall ensure that this Decision is provided immediately on request by any Commission enforcement official.
3. XMEN, LLC, shall have the 2016 Tesla Model X named in this petition inspected pursuant to 49 Code of Federal Regulations (CFR) Part 396.17, as incorporated by Commission Safety Rules, by an inspector qualified in accordance with 49 CFR 396.19 within 30 days of the effective date of this Decision, and the vehicle shall pass such an inspection in order for this waiver to be valid.  XMEN, LLC shall maintain a copy of the completed inspection form in the 2016 Tesla Model X.
4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Decision.

5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 3, 2016.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
________________________________
                                        Commissioners
COMMISSIONER FRANCES A. KONCILJA ABSENT.



 	� XMEN, on September 29, 2016, filed a request to shorten the notice period from 30 to 10 days.  The request to shorten the notice period to ten days was granted at the Commissioner’s Weekly Meeting of October 12, 2016.  The Petition was re-noticed for ten days on October 17, 2016.
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