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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. BY THE COMMISSION

A. Statement

1. On October 6, 2016, Black Hills/Colorado Electric Utility Company, LP (Black Hills) filed a petition for declaratory order or, in the alternative, an application for authorization to transfer assets.  Specifically, Black Hills requests that the Commission find that its transfer of certain water rights and water conveyance facilities associated with the decommissioned Pueblo Units 5 and 6 generating units (Pueblo 5 and 6) to the Pueblo Board of Water Works (BOWW) and the City of Pueblo (City) is either: (a) “in the normal course of business”
 and, therefore, no Commission authorization is required under § 40-5-105, C.R.S., by treating the filing as a declaratory order proceeding; or (b) “not contrary to the public interest,”
 and authorize the donation of the water rights and water conveyance facilities by processing the request as an application proceeding. 

2. Through this Decision, we notice the filing as an application that includes a request for declaratory order.  In addition and on our own motion, we shorten the notice and intervention period to the application to two weeks from the mailed date of this Decision.  Notice and intervention shall run concurrent and shall expire at 5:00 p.m. on November 14, 2016. 

B.
Discussion

3. Section 40-5-105, C.R.S., requires that the assets of a public utility may be sold, assigned or leased as any other property, “but only upon authorization by the commission and upon such terms and considerations as the commission may prescribe; except that this section does not apply to assets that are sold, assigned, or leased: (a) in the normal course of business.” 

4. Black Hills owns the water rights and conveyance facilities associated with Pueblo 5 and 6. Through various Commission proceedings, Pueblo 5 and 6 are being decommissioned.  Black Hills states that the water rights and water conveyance facilities are not currently being used by Black Hills and it proposes to transfer the rights and conveyance facilities, as a donation, to BOWW and the City through quit claim deed and bill of sale. 

5. Black Hills claims that the transfer should be deemed in the normal course of business and, therefore, no application to authorize the transfer is required pursuant to 
§ 40-5-105, C.R.S.  However, Black Hills acknowledges that there is uncertainty as to whether the proposed transfer is in the normal course of business; therefore, Black Hills provides information to decide the matter as an application seeking approval of the proposed transfer. 

C.
Conclusion and Findings

6. The request is most efficiently treated as an application, which provides flexibility to make all necessary determinations within one proceeding. Pursuant to Rule 1304(i)(I) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, a request for declaratory order may be addressed at the Commission’s discretion within an application proceeding.  Therefore, we find it efficient to notice the filing as an application, which contains a request for declaratory order.  

7. The filing is therefore construed and shall be processed as an application (Application).
  After notice and intervention, the Commission will determine whether to take up the request for declaratory order within the Application, including the relief requested by Black Hills to find that the transfer is in the ordinary course of business and, thereby, dismiss the Application.  However, the Commission is not precluded from deciding the merits of the Application within this proceeding, regardless of whether it accepts the request for declaratory order, consistent with Commission processes and rules.  

8. In addition, we find that the matter at issue in this proceeding is narrow.  On our own motion we shorten the notice and intervention period to two weeks from the mailed date of this Decision.     

9. The Application is available for public inspection at the Commission office located at 1560 Broadway, Suite 250, Denver, Colorado 80202, between 8:00 a.m. and 5:00 p.m., excluding weekends and state holidays.  This Decision is the notice that the Application regarding transfer of water rights and water conveyance facilities associated with the decommissioned Pueblo 5 and 6 generating units to the Pueblo Board of Water Works and the City of Pueblo has been filed.
10. The Commission finds good cause to shorten the Commission notice and intervention period to 14 days from the mailed date of this Decision.  Notice shall extend through and including 5:00 p.m. on November 14, 2016.
  Requests for intervention, including a notice of intervention by right of the Staff of the Colorado Public Utilities Commission, shall run concurrent with the notice period and be due no later than 5:00 p.m. November 14, 2016.
II. ORDER

A. It Is Ordered That:

1. The request filed on October 6, 2016, by Black Hills/Colorado Electric Utility Company, LP as a petition for declaratory order or, in the alternative, an application for authorization to transfer assets is accepted as an application (Application), consistent with the discussion above.

2. On the Commission’s own motion, we shorten the notice period to two weeks from the mailed date of this Decision.  The notice period for the Application shall extend through and including 5:00 p.m. on November 14, 2016.

3. Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Colorado Public Utilities Commission, shall file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party, no later than 5:00 p.m. on November 14, 2016.  Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.  All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Decision.

4. The Commission may consider the Application without a hearing if no notice of intervention as of right or motion to permissively intervene is timely filed, or no notice of intervention as of right or motion to permissively intervene requests a hearing or contests or opposes the application.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 26, 2016.
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FRANCES A. KONCILJA
________________________________
                                        Commissioners




� Petition at 1.


� Id. at 8.


� The proceeding number is revised accordingly.  As initially processed, this proceeding was provided Proceeding No. “16D-0757E”; the proceeding number is revised to “16A-0757E.”  


� The fourteenth day after the mailed date of this Decision falls on November 11, 2016 which is a State holiday.  The Commission’s offices will be closed.  Therefore, the deadline shall be moved to the following Monday which is November 14, 2016.





5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












