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I. BY THE COMMISSION

A. Statement
1. By this Decision, the Colorado Public Utilities Commission (“Commission”) denies the Exceptions to Recommended Decision No. R16-0643 filed on August 11, 2016, by Qwest Corporation dba CenturyLink QC (“Qwest”) and adopts the Recommended Decision without modification, consistent with the discussion below.  
B. Background 
2. Sterling is a Colorado company developing a property known as Saddleback located in Weld County, Colorado. The City of Firestone required Sterling to construct a left turn lane from Weld County Road 20 into Saddleback to cope with traffic. In order to facilitate this construction, Sterling and Qwest entered into a contract for relocation of a Qwest X Box and Remote Terminal. Sterling paid Qwest $172,450.17 by check dated on or about August 20, 2015, to cover the costs of the relocation, and Qwest accepted this amount.

3. On April 29, 2016, the Sterling Corporation (“Sterling”) filed a formal Complaint against Qwest Communications LLC. That filing commenced Proceeding No. 16F-0312T. In its Complaint, Sterling delineates two claims for relief: (1) an order from the Commission for Qwest to relocate certain Qwest facilities due to Qwest’s failure to relocate the facilities at the time of the filing of the Complaint, and (2) an order that Qwest refund Sterling’s payment of $172,450.17 for relocation of facilities.

4. On May 26, 2016, Qwest filed its Motion to Permit Late Filing and Answer and Motion to Dismiss, arguing in its Motion to Dismiss that the Commission lacks jurisdiction to resolve disputes over “private relocation contracts” that the Commission does not regulate.

5. On July 8, 2016, the ALJ issued Recommended Decision No. R16-0643.  Thereafter, Sterling filed Exceptions to the Recommended Decision.
C. Recommended Decision
6. In its Motion to Permit Late Filing and Motion to Dismiss, Qwest stated that it failed to file a timely Answer in the above-captioned proceeding due to a miscalculation of the due date.

7. Sterling did not object to Qwest’s Motion to Permit Late Filing, and the ALJ determined that good cause existed to grant the Motion to Permit Late Filing. Consistent with the ALJ’s findings, we grant Qwest’s Motion to Permit Late Filing.

8. In its Complaint, Sterling requests two forms for relief: (1) an order from the Commission for Qwest to relocate certain Qwest facilities due to Qwest’s failure to relocate the facilities at the time of the filing of the Complaint, and (2) an order that Qwest refund Sterling’s payment of $172,450.17 for relocation of facilities.

9. In regard to Sterling’s first claim for relief, the ALJ properly noted in the Recommended Decision that Sterling itself admits that after the filing of its Complaint, Qwest relocated the facilities in question, rendering Sterling’s first claim for relief moot.

10. In regard to Sterling’s second claim for relief, the ALJ addressed whether this claim for relief should be dismissed due to lack of jurisdiction, as alleged by Qwest.
11. The ALJ analyzed § 40-6-108, C.R.S., and § 40-6-119(a), C.R.S., and determined that for the Commission to have jurisdiction over Sterling’s second claim concerning the reasonableness of Qwest’s charges for $172,450.72 for the relocation of the facilities in question, Sterling’s Complaint must meet the requirements of either § 40-6-108(1)(a), C.R.S., or § 40-6-108(1)(b), C.R.S.

12. The ALJ determined that § 40-6-119(1) does not confer jurisdiction on the Commission but rather provides a remedy after a properly filed complaint has been proven following investigation. 

13. The ALJ concluded that Sterling’s second claim did not meet the requirements of § 40-6-108, and as such, Sterling’s second claim should be dismissed without prejudice.

14. Consistent with our discussion below, we agree with the ALJ’s interpretation and deny Sterling’s Exceptions while upholding the ALJ’s Recommended Decision.

D. Exceptions

15. On July 28, 2016, Sterling filed Exceptions to Recommended Decision R16-0643. Therein, Sterling requested that the Commission grant its Exceptions and set this matter for hearing because the requirements of § 40-6-108(1)(b), C.R.S., are inapplicable to contracts between utilities and solitary customers. Sterling’s argument is based upon a 1996 decision by the Commission in Docket No. 95F-541T, Decision No. C96-261, which Sterling contends stands for the proposition that § 40-6-108(1)(b), C.R.S., only covers rates and charges that are applicable to customers generally.
16. Qwest filed its Response to Exceptions on August 11, 2016, arguing that the Commission lacks jurisdiction because (1) Sterling failed to comply with the signature requirement of § 40-6-108(1)(b), C.R.S., and (2) Sterling’s position creates a conflict between § 40-6-108(1)(b), C.R.S, and § 40-6-119(1), C.R.S. Qwest also contends that the Commission lacks jurisdiction under § 40-6-108(1)(a), C.R.S., though Qwest notes that Sterling does not even address this in its Exceptions.
E. Findings and Conclusions
17. The ALJ analyzed § 40-6-108, C.R.S., and § 40-6-119(1), C.R.S., in his Recommended Decision, noting that § 40-6-108(1)(b) requires that for the Commission to entertain a complaint about the reasonableness of a charge, the complaint must be signed by specifically enumerated elected officials or “not less than twenty-five customers or prospective customers of such public utility.”
18. Despite the plain language of § 40-6-108(1)(b) concerning the requirements to bring a complaint regarding the reasonableness of a charge from a utility, Sterling contends that the Commission is granted jurisdiction to determine the reasonableness of the relocation charge at issue pursuant to § 40-6-119(1). Section 40-6-119(1) permits the Commission, after investigation, to order reparation for excessive or discriminatory amounts charged by a public utility for a product, commodity, or service.
19. A plain reading of § 40-6-108(1)(b), C.R.S., reveals that a complaint challenging the reasonableness of a charge will only be entertained by the Commission if the complaint is “signed by the mayor or president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.” Nevertheless, Sterling gives an expansive reading to § 40-6-119(1), C.R.S., arguing that this section affords the Commission the ability to “order that the public utility make due reparation to the complainant” after a complaint over the reasonableness of a charge, irrespective of who files the complaint. Sterling’s contentions create a conflict between § 40-6-108 and § 40-6-119(1), C.R.S.
20. The ALJ noted that when construing a statutory scheme, “[a] construction that would render any clause or provision unnecessary, contradictory, or insignificant should be avoided.” Bowland v. Indus. Claim Appeals Office, 984 P.2d 660, 663 (1989 Colo.App.). The proper way to give effect to both statutes is to follow their plain reading.
21. Section 40-6-108(1)(a), C.R.S., provides jurisdiction to the Commission to hear complaints brought by the listed parties, including corporations, “setting forth any act or thing done or omitted to be done by a public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.”
22. Section 40-6-108(1)(b) confers jurisdiction on the Commission to hear complaints (other than on its own motion) concerning the reasonableness of rates or charges of a public utility only when “signed by the mayor or president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.” The Complaint in this instance did not comport with this requirement.
23. Both §§ 40-6-108(1)(a) and 40-6-108(1)(b), C.R.S., are silent as to any remedy.

24. Section 40-6-119(1), however, plainly provides for a remedy rather than a basis of Commission jurisdiction. The plain language of § 40-6-119(1), C.R.S., allows for the Commission, after investigation of any rate, toll, or charge that it finds excessive or discriminatory, to “order that the public utility make due reparation to the complainant therefor, with interest from the date of collection.”

25. Thus, the ALJ determined that a plain reading of § 40-6-119(1), C.R.S., shows that it does not confer jurisdiction to the Commission but rather provides a remedy after a properly filed complaint has been proven following investigation.

26. This interpretation allows for a harmonious reading of both statutes. The expansive interpretation of § 40-6-119(1), C.R.S., argued by Sterling would give no effect to the provisions of § 40-6-108, C.R.S., and would effectively allow anyone the ability to file a claim as to the reasonableness of any charge or rate by a public utility. That is not the intent of § 40-6-108, C.R.S.

27. We agree with the ALJ’s determination that for the Commission to have jurisdiction over Sterling’s second claim concerning the reasonableness of Qwest’s charges for $172,450.72 for the relocation of the facilities in question, Sterling’s Complaint must meet the requirements of either § 40-6-108(1)(a), C.R.S., or § 40-6-108(1)(b), C.R.S.

28. As determined by the ALJ, Sterling’s Complaint failed to meet the requirements, and as such, we deny Sterling’s Exceptions and affirm the Recommended Decision. The dismissal ordered is without prejudice so as not to inhibit the possibility of Sterling seeking relief via another tribunal of competent jurisdiction.
II. ORDER
A. The Commission Orders That:

1. The Exceptions to Decision No. R16-0643 filed by Sterling Corporation are denied consistent with the discussion above. 
2. We adopt Recommended Decision No. R16-0643 as a Decision of the Commission without modification.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
4. This Decision is effective on its mailed date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 7, 2016.
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