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I. BY THE COMMISSION

A. Statement 

1. On June 1, 2016, Prospect Mountain Water Company (Prospect Mountain or Company) filed an application (Application) for approval of an Agreement to Operate Water System, dated March 8, 2016, (Agreement) between the Company and the Town of Estes Park, Colorado (Town).  Within the Application, Prospect Mountain requests approval of the Agreement, along with conditional approval of a Certificate of Public Convenience and Necessity (CPCN) for facility upgrades that the Town asserts are necessary for it to operate the system, and certain rule waivers.  

2. By Decision No. C16-0493-I issued June 8, 2016, we granted the request for alternative form of notice to customers and shortened notice and intervention period, as requested in the Application.

3. Through this Decision, we deem the Application complete and approve the Application, which includes: (1) approving the Agreement; (2) granting the conditional CPCN request, subject to Commission final approval of updated costs; (3) authorizing the Company to use its Capital Improvement Fund (CIF) account to pay for the CPCN facility costs, subject to Commission final approval of updated costs; (4) requiring the Company to file a motion to request approval of updated costs in this proceeding and granting a seven-day response period to that motion; (5) requiring a compliance tariff filing to reflect the Town as the operator; and (6) granting a waiver of Rule 5002(b)(IX) of the Rules Regulating Water and Combined Water and Sewer Utilities, 4 Code of Colorado Regulations (CCR) 723-5.
B. Background

4. Prospect Mountain is a small water utility serving about 130 customers outside of Estes Park, Colorado.  On April 22, 2015, the Company filed for bankruptcy under Chapter 7.  Daniel Hepner, Chapter 7 Bankruptcy Trustee (Trustee) for the Company, has been operating the Company since that time with no complaints from customers.    

5. Prospect Mountain purchases treated water from the Town.  In March 2016, the Town agreed to take over the operations of the water utility.  The Trustee entered into an Agreement with the Town whereby the Town will take over operations for at least one year contingent upon the Trustee paying for certain capital improvements that the Town requires for the health and safety of Prospect Mountain’s customers.  The Bankruptcy Court has approved the Agreement, but the Agreement is also contingent on the Commission’s approval.

6. The Application makes two substantive requests: (1) that the Commission finds that the Agreement is in the public interest; and (2) that the Commission issue a conditional CPCN for the capital improvement projects that the Town requires.  As part of the transfer process, the Company proposes to make a compliance filing changing its tariff to indicate that the Town is the new operator.  In addition, the Company requests a waiver of Rule 5002(b)(IX), 4 CCR 723-5, that requires it to provide audited balance sheets.  The Company provides estimated costs for the capital improvement projects, but it intends to file a subsequent motion for approval of distributions from the CIF once the costs are finalized.  

7. The Trustee has consulted with Staff of the Public Utilities Commission (Staff) and states that Staff supports the relief requested as well as the requested waivers and variances.  

8. The Company asks for expedited review because the Town cannot begin operations without Commission approval of the transfer agreement and the capital expenditures, and the Bankruptcy Court has indicated that it will not continue to approve the Trustee’s ability to operate the Company indefinitely.  If no interventions are received, the Trustee requests that this matter be considered as an uncontested or unopposed proceeding and be ruled upon without a hearing. 

9. By Decision No. C16-0493-I issued June 8, 2016, we granted the request for alternative form of notice to customers and shortened notice and intervention period.  Motions for permissive intervention were due on June 20, 2016.  No party filed a petition to intervene.
C. Findings and Conclusions

1. Application Deemed Complete

10. We find that the Application includes all required materials and it is therefore deemed complete in accordance with § 40-6-109.5, C.R.S. 

11. No party has filed for permissive intervention.  The Trustee represents that he has conferred with Staff and the Town regarding the Application and requested waivers.  Staff is permitted to file an intervention by right no later than June 24, 2016;
 however, the Company is authorized to state that Staff supports the relief requested.  We therefore find that the Application is unopposed.

12. Pursuant to Rule 1403, of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, and consistent with the Company’s request for expedited review, we consider the unopposed Application without a hearing.  Consistent with the discussion below, we grant the Application.

2. Approval of the Operating Agreement
13. Exhibit A to the Application contains the proposed Agreement.  This one-year Agreement will allow the Town to become the day-to-day operator of the Company’s water system, including responsibility for billing and collection, operation and maintenance of the water system assets, Safe Drinking Water Act compliance with the Colorado Department of Public Health and Environment, and miscellaneous repair and management responsibilities.

14. The Trustee anticipates that revenues from existing rates will be sufficient to offset ordinary course of business costs of the Agreement. The Agreement does not include estimates for extraordinary maintenance costs, including but not limited to the Town’s evaluation and inspection of Tank 3, which may require cleaning, disinfection, or other modification under paragraph 7(c). Such extraordinary costs will be presented to the Company by the Town for its approval.  If the Company approves of such costs and these extraordinary costs cannot be reimbursed from existing Company revenues, or are otherwise not in the ordinary course of business, the Company may request that such costs be paid for from the CIF. The Town will not seek prior approval from the Trustee in order to conduct emergency repairs.

15. If the Agreement is approved, the Trustee’s only service obligation will be meter reading and payment of expenses, in addition to the Trustee’s regulatory obligation to the Commission.

16. Pursuant to the Agreement, Estes Park requires certain Prospect Mountain system upgrades in order for it to operate the system, as discussed below.

17. We find that the Agreement is in the public interest and we approve the Agreement as requested in the Application.  The Application and exhibits adequately demonstrate that the Town is an established water system operator with the expertise necessary to operate the Prospect Mountain water system.  With the system upgrades, the Town can operate the system efficiently and reliably, replacing the temporary operating authority of the Trustee.

3. CPCN Approval for System Upgrades

18. Prospect Mountain requests CPCN authority for the following system upgrades, conditional upon filing firm cost estimates after bids are received: 

Installation of equipment necessary to feed a corrosion inhibitor into the Company’s water system. The purpose of this equipment is to comply with state and federal rules to control the leaching of lead and copper from distribution pipes and pipes in customer’s homes. A preliminary estimate from the Town indicates this item will cost approximately $15,000.

Installation of equipment necessary for remote system monitoring capability of the Company’s water system, including, but not limited to, tank level indication, flow and pressure indication, chlorine residual measurement, automatic system controls, and radio communications. The remote monitoring system will allow cost-effective operation of the system and allow less contractor or employee expense in visiting each component of the system intended to be monitored. It is anticipated that the remote monitoring system will track the system’s main pipelines, the booster pump, and the Company’s water tanks.  A preliminary estimate from the Town indicates this item will cost approximately $60,000.

Design and installation of a Replacement Booster Pump Station. The purpose of the booster pump project is to replace the existing facility to ensure reliability and redundancy in the water system. It is expected to be located at or near the existing facility.  The Town has provided a detailed description and estimate for the costs of the installation.  The cost is estimated to be $323,800.

19. The Application asserts that adequate funds exist in the CIF to pay the estimated costs for the proposed capital improvement projects. The Trustee anticipates $734,000 as the CIF balance after taxes are paid on the sale of the Company’s water rights, and the total estimate for the CPCN projects is $403,800.

20. Prospect Mountain asserts these projects are essential to the transfer of Prospect Mountain’s operations to the Town, as each of the projects was proposed by the Town as a condition for its entry into the Agreement.  Therefore the Trustee seeks CPCN approval of these projects contemporaneous with approval of the Agreement.

21. We find that the projects will reasonably allow the Town to operate the system in an efficient, safe, and reliable manner.  We grant the requested CPCN, conditioned on Commission final approval of the updated project cost estimates.   
4. Authorization to Use the Capital Improvement Fund for CPCN Upgrades

22. Pursuant to Commission Rule 5112(e)(IV) and Decision No. C12-1429 in Proceeding No. 12A-1049W issued December 14, 2012, the Company created a CIF escrow account to be used for the benefit of its customers and managed by an escrow agent.

23. Prospect Mountain requests authorization from the Commission approving the Company to use its CIF account to pay for the Company’s costs related to the improvements contemplated by the CPCN, subject to Commission final approval upon review of the updated cost estimates of these projects.  
24. We grant the requested authority to fund the CPCN upgrades using the CIF, conditioned on final Commission approval of project cost estimates. 
25. If the actual costs are less than the final estimates provided by the Town for each separate project, the Town shall return the difference to the Company, and the Company shall remit these funds to the CIF. 
26. In the event actual costs exceed the final estimates provided by the Town for each separate project, the Trustee may seek additional authorization from the Commission for disbursement from the CIF in this proceeding.
5. Shortened Response Time to Motion for Approval of Firm CPCN Facility Costs

27. Consistent with our conditional grant of the requested CPCN and approval of the Company using its CIF account, Prospect Mountain shall file a motion in this proceeding for approval of updated firm cost estimates after bids are received.  

28. Because the Town proposes to begin construction on these projects within 90 days of Commission approval of the Agreement, the Trustee requests shortened response time to the motion for approval of updated costs to 7 days and expedited review by the Commission.

29. We grant the request for seven-day response time to the future motion requesting approval of updated facility costs.  In its motion, Prospect Mountain shall clearly state that the Commission has approved a seven-day response time.
6. Tariff Revisions

30. Prospect Mountain requests the Commission authorize the Company to make a compliance tariff filing that revises Prospect Mountain’s tariffs to reflect the Town as the operator and contact point for billing and service issues.

31. We grant this request. We require Prospect Mountain to make a compliance filing on not less than two business days’ notice to make the requested tariff changes.

7. Waiver of Rule 5002(b)(IX)

32. Within its Application, Prospect Mountain requests a waiver of Rule 5002(b)(IX), which requires an applicant to provide audited financial statements.  The Company asserts that it does not have the required audited financial statements, and the cost to obtain these statements would impose an undue financial burden to Prospect Mountain and its customers.  Instead, the Company provided copies of its balance sheet for the period of January 1, 2015, to December 31, 2015.

33. We grant the waiver of Rule 5002(b)(IX).
II. ORDER

A. The Commission Orders That:

1. The application filed June 1, 2016, by Prospect Mountain Water Company (Prospect Mountain) requesting approval of an Agreement to Operate Water System with the Town of Estes Park, Colorado (Application) is deemed complete, and approved, consistent with the above discussion.  

2. The proposed Agreement to Operate Water System, attached to the Application as Exhibit A, is approved.

3. Prospect Mountain’s request within the Application for a Certificate of Public Convenience and Necessity (CPCN) is granted, conditioned upon Commission approval of updated cost estimates, consistent with the above discussion.

4. Prospect Mountain is authorized to use its Capital Improvement Fund account to pay for the CPCN facility costs, conditioned on Commission approval of the updated cost estimates, consistent with the above discussion.

5. Prospect Mountain shall file a motion requesting approval of updated cost estimates in this proceeding, consistent with the above discussion.  Response time to the motion is shortened to seven days.

6. Prospect Mountain shall make a compliance Advice Letter tariff filing on not less than two business days’ notice to reflect the Town of Estes Park as the operator, consistent with the above discussion.

7. The waiver of Rule 5002(b)(IX) 4 Code of Colorado Regulations 723-5, is granted.

8. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 22, 2016.
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� See Decision No. C16-0493-I. 
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