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I. BY THE COMMISSION

A. Statement 

1. By this Decision, the Colorado Public Utilities Commission (Commission) grants, in part, and denies, in part, exceptions to Decision No. R16-0349 filed by Mr. Richard J. Bara on May 11, 2016, and remands the case to the Administrative Law Judge for further determinations consistent with the discussion below.    
B. Background and Procedural History

2. On March 9, 2016, Mr. Bara filed a Complaint with the Commission alleging that Maxx Auto Recovery, Inc. (Maxx), illegally towed Mr. Bara’s car on March 28, 2013.  According to Mr. Bara, his car was towed from his residence, not from the address on the tow receipt (about .2 miles away). Mr. Bara asks for various forms of relief, including: (1) that Maxx pay Mr. Bara for the cost of the tow and any other related expenses; (2) that the Commission suspends Maxx’s permit for 30 days; and (3) that the Commission issue a cease and desist order prohibiting Maxx from towing any of Mr. Bara’s vehicles.

3. On March 11, 2016, the Commission issued an Order to Satisfy or Answer to Maxx, and set the matter for hearing. The proceeding was referred to an Administrative Law Judge (ALJ).   Because the ALJ could not verify that Maxx was properly served the first time, on March 17, 2016, the Order to Satisfy or Answer and the Complaint were re-noticed to Maxx.  The ALJ extended the deadline to answer an additional week to April 6, 2016, but Maxx did not answer the Complaint or move to extend the time to Answer.

4. On April 21, 2016, the ALJ issued the Recommended Decision.
 The ALJ determined that, although tow carriers are not public utilities, they are “affected with a public interest and are subject to regulation [under] article 6 of this title.”  See § 40-10.1-103(2), C.R.S.  Therefore, the Complaint against Maxx was subject to the two-year statute of limitations in 
§ 40-6-119(2), C.R.S. (“All complaints concerning excessive or discriminatory charges shall be filed with the commission within two years from the time the cause of action accrues.”).  Because the Complaint was filed more than two years after the tow occurred, the ALJ found that the Complaint was barred by the statute of limitations and that the Commission lacks jurisdiction to grant the requested relief.
  

5. The ALJ vacated the hearing date and dismissed the Complaint with prejudice. 

C. Exceptions

6. Mr. Bara makes two arguments on exceptions.  First, he argues that the ALJ erred in sua sponte applying the statute of limitations as a jurisdictional bar to the Complaint.  Mr. Bara cites several cases holding that statutes of limitations are not jurisdictional, that it is an affirmative defense that must be pled in an answer, and that affirmative defenses not pled must be waived.  See, e.g., Knighton v. Howse, 448 P.2d 641 (Colo. 1986); Smith v. Kent Oil Co., 261 P.2d 149 (Colo. 1953).  According to Mr. Bara, because Maxx did not assert the statute of limitations as an affirmative defense, the ALJ cannot dismiss the Complaint simply because it was filed more than two years after the tow occurred.

7. Second, Mr. Bara argues that because Maxx failed to answer the Complaint, under Colorado Rules of Civil Procedure (C.R.C.P.) 8(d) and Rule 1308(d)
 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, any claims not denied are considered admitted.  According to Mr. Bara, because Maxx did not file an answer and therefore did not dispute the claims in the Complaint, the ALJ should have entered a default judgment for Mr. Bara.

8. Mr. Bara asks the Commission to: (1) vacate the Recommended Decision and reinstate the Complaint; (2) grant the relief sought in the Complaint or reset the matter for hearing; and (3) issue a temporary cease and desist order preventing Maxx from towing any of Mr. Bara’s vehicles pending final resolution of this Proceeding.

D. Findings and Conclusions

9. We agree with Mr. Bara that the statute of limitations must be pled by the defendant as an affirmative defense in an answer to a complaint.  C.R.C.P. 8(d); Bailey v. Clausen, 557 P.2d 1207, 1209 (Colo. 1976) (citing Knighton, 448 P.2d at 642).  Additionally, we agree that the statute of limitations is not a jurisdictional bar to the Commission’s consideration of the Complaint.  See Knighton, 448 P.2d at 642 (holding that the statute of limitations is waived if not raised in an answer); Lewis v. Taylor, 2014 COA 27M, ¶ 12, n.1 (stating that although some statutory time limitations may be considered “jurisdictional,” meaning that the time cannot be tolled, a statute of limitations is not jurisdictional in the sense that a court is deprived of subject matter jurisdiction or the authority to act).  We find that the ALJ erred in determining that the Commission does not have jurisdiction to hear the Complaint simply because it was filed more than two years after the tow occurred.

We do not agree, however, with Mr. Bara’s second exception. Although he is correct that, under C.R.C.P. 8(d), any claims not denied must be considered admitted, under 

10. Rule 1308(f) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the Commission has discretion to consider the absence of denial as an admission or not:

If a party fails to file timely a responsive pleading, to admit or deny an allegation in a complaint, or to raise an affirmative defense, the Commission may deem the party to have admitted such allegation or to have waived such affirmative defense and may grant any or all of the relief requested.
Rule 1308(f), 4 CCR 723-1.  
11. We therefore deny Mr. Bara’s second exception.

12. We remand the case to the ALJ for further determinations.  Because Mr. Bara is an attorney and subject to C.R.C.P. 11 and the Colorado Rules of Professional Conduct, we encourage the ALJ to require Mr. Bara to explain how his filing of a Complaint outside the statute of limitations complies with his professional responsibilities.
II. ORDER

A. It Is Ordered That:

1. The exceptions to Decision No. R16-0349, filed by Mr. Richard J. Bara on May 11, 2016, are granted, in part, and denied, in part, consistent with the discussion above.

2. The Proceeding is remanded to the Administrative Law Judge for further determinations consistent with this Decision.    
3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 15, 2016.
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� Decision No. R16-0349 (Recommended Decision).


� Id. ¶¶ 12-17.


� Mr. Bara mistakenly cited Rule 1400(d) in his exceptions.
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