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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R16-0216 (Recommended Decision) filed by Colorado Jitney, LLC (Colorado Jitney).  Colorado Jitney takes exception to the Recommended Decision dismissing its Complaint for lack of subject matter jurisdiction.  Because we find § 40-10.1-105(1)(j), C.R.S. (the Statute), clear and unambiguous, and because we find that Colorado Jitney received adequate due process, we deny exceptions filed by Colorado Jitney and adopt the Recommended Decision.  
B. Background

2. Through its complaint filed May 27, 2015, Colorado Jitney alleged that the transportation services provided through a contractual agreement between the City and County of Denver (Denver) and Colorado Tour Line, LLC, doing business as Gray Line of Denver (Gray Line)
 require Commission approval (Complaint).  The contract provides occasional free shuttle service to concert goers at Red Rocks Park and Amphitheater, which Denver owns.  On June 12, 2015, Denver filed a motion to dismiss the Complaint for lack of subject matter jurisdiction.  

3. On September 23 and 24, 2015, the assigned Administrative Law Judge (ALJ) conducted an evidentiary hearing on the question of subject matter jurisdiction.  Both parties presented witnesses.  Colorado Jitney presented seven witnesses and Denver presented three witnesses.  However, the ALJ denied Colorado Jitney’s request to offer testimony of 
post-enactment legislative history of the Statute.  On March 16, 2016, the ALJ issued the Recommended Decision granting Denver’s motion to dismiss the Complaint for lack of subject matter jurisdiction.
 

4. Colorado Jitney filed exceptions on May 5, 2016.  It argued the ALJ’s interpretation of the Statute was incorrect, and that the ALJ denied Colorado Jitney procedural due process during the evidentiary hearing.  Denver responded on May 16, 2016, arguing in support of the ALJ’s Recommended Decision.  
C. Exceptions

1. Statutory Interpretation of § 40-10.1-105(1)(j), C.R.S.

5. The ALJ found the Statute’s exemption language clear and unambiguous as applied to the transportation in this proceeding at Red Rocks Park.
  Colorado Jitney proffered that the ALJ incorrectly re-states the law.
 Through its exceptions, it also contends that the ALJ incorrectly interpreted the Statute, rejecting Colorado Jitney’s arguments that use of the terms “a state” is ambiguous and does not apply to the State of Colorado.
  

6. Colorado Jitney’s claim is incorrect that the ALJ’s citation to the Statute in her Recommended Decision, which used brackets and ellipsis, indicates a “pre-judgement … of the legal issues to be determined and precluded any relief to Complainant.”
  Denver accurately notes in its response that the use of ellipsis and brackets are an acceptable form of citation.
  We agree with Denver. In addition, narrowing her citation does not indicate “pre-judgment.”  Whether the ALJ rewrote the full Statute in her Recommended Decision is irrelevant; the ALJ explained her rationale for interpreting the Statute at issue and rejecting Colorado Jitney’s arguments. 

7. In addition, Colorado Jitney’s argument that “a state” is ambiguous fails to consider that the goal of statutory interpretation is to “adopt a construction that best gives effect to the legislative scheme.” Colo. Med Soc’y v. Hickenlooper, 353 P.3d 396, 401-402 
(Colo. App. 2012).  As stated in the Recommended Decision, the first-step in this process is to give meaning to the plain language of the Statute.
  We agree with the ALJ.  The language of the Statute is clear on its face.  The Statute’s use of the term “a state” includes the State of Colorado.  Given the clear plain language of the Statute, there is no need for further statutory interpretation. See Pierson v. Black Canyon Aggregates, Inc., 48 P.3d 1215, 1218-19 (Colo. 2002) (explaining that if the statute is clear, then the analysis ends).  

8. Furthermore, Colorado Jitney’s argument leads to a logical absurdity.  If a “state” does not apply to the State of Colorado and its political subdivision, then the Statute precludes jurisdiction over interstate transportation.  The Commission does not regulate interstate transportation.  We adopt a reading of the Statute that gives meaning to each word and effect to the General Assembly’s intent.    

9. The transportation service is provided solely within Red Rocks Park and only on set occasions is performed by a political subdivision of Colorado through a purchase order agreement with Gray Line.
  Under these specific facts, the Statute exempts the Commission from maintaining jurisdiction over Colorado Jitney’s Complaint.  We agree with the ALJ’s determinations in her Recommended Decision.  The exceptions are denied.  
2. Colorado Jitney’s Procedural Due Process Rights

10. During the hearing, Colorado Jitney attempted to support its statutory interpretation argument by claiming that post-enactment legislative history clarified the ambiguity found in the Statute.  Because the ALJ denied Colorado Jitney the opportunity to offer such testimony, it now claims that the ALJ denied it procedural due process rights.
  We deny this claim. 

11. Testimony that seeks to offer post-enactment legislative history is not evidence of legislative intent. See Jones v. United States, 526 U.S. 227, 238 (1999) (explaining that subsequent legislative history is a hazardous basis for inferring the intent of an earlier Congress); see also United States v. United Mine Workers, 330 U.S. 258, 281-82 (1947).  
Post enactment testimony, such as the testimony Colorado Jitney sought to offer, is unhelpful to a reviewing court because the memory of the representative diminishes over time and by its nature has “no effect on the congressional vote” at the time of the enactment. See Town of Telluride v. Lot Thirty-Four Venture, LLC., 3 P.3d 30, 35 (Colo. 2005) (explaining that legislative history is not considered to determine intent when the statute is clear on its face).

12. Not only would Colorado Jitney’s request abrogate legal principles opposing the use of post-enactment legislative history, an examination of the legislative history of the Statute is unnecessary. See Town of Telluride, 3 P.3d at 35 (explaining that legislative history is not considered to determine intent when the statute is clear on its face).  The language is clear on its face.  The ALJ correctly denied Colorado Jitney from offering post-enactment testimony.  Indeed, at hearing Colorado Jitney presented the testimony of seven witnesses.
  Colorado Jitney was afforded a full opportunity to put on its case-in-chief.  The exception is denied.  
II. ORDER

A. The Commission Orders That:

1. The exceptions filed May 5, 2016, by Colorado Jitney, LLC, are denied, consistent with the discussion above. 

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLEY MEETING
June 8, 2016.
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