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I. BY THE COMMISSION

A. Statement

1. The Commission opens this Proceeding on its own motion to determine: (a) whether funds are no longer required by the High Cost Support Mechanism (HCSM) to support universal basic service through its findings of effective competition in consolidated Proceeding Nos. 15M-0158T and 14M-0947T; and (b) if the Commission determines funds are no longer necessary to support voice service, the amount of funds to transfer from the HCSM to the Broadband Deployment Board pursuant to § 40-15-509.5, C.R.S.  

2. We invite interested persons to submit comments or briefing on this matter no later than April 29, 2016.  Any person desiring to intervene or participate as a party or in this proceeding, including Staff of the Colorado Public Utilities Commission (Staff), shall file appropriate notices or motions to become a party by April 29, 2016.  
B. Discussion
3. Legislation reforming Article 15 of Title 40 addressed telecommunications services (2014 Telecom Reform Legislation).
 Among its revisions, the 2014 Reform Legislation established two primary purposes of the HCSM: (a) to provide financial assistance for basic service in rural, high cost geographic support areas;
 and (b) to provide access to broadband service through broadband networks in unserved areas by providing funds to a Broadband Deployment Board.
  The 2014 Telecom Reform Legislation precludes the Commission from providing HCSM support to providers for basic voice service in areas found to have effective competition.

4. Section 40-15-509.5(3), C.R.S., states that the Commission may transfer to the Broadband Deployment Board moneys that it determines are no longer required by the HCSM to support universal basic service as a result of findings of the existence of effective competition for basic service pursuant to § 40-15-207(b), C.R.S. (Section 207).  The Commission may fund the deployment of broadband service in unserved areas through the use of HCSM moneys collected by the HCSM surcharge rate in effect on May 10, 2014, the date that the 2014 Telecom Reform Legislation took effect.  

5. On April 28, 2014, the Commission made determinations pursuant to Section 207 for 56 wire center serving areas and found them to have effective competition for basic service.

6. On June 13, 2014, the Commission eliminated HCSM funding to providers in those 56 wire centers as required by the 2014 Telecom Reform Legislation that precludes funding for basic service in areas found to have effective competition.
 
7. In decisions issued on October 16, 2014, and December 4, 2014, the Commission found that certain HCSM funds were no longer necessary to support voice service due to the findings of effective competition and, therefore, directed the HCSM funds previously used to support basic service in the 56 wire centers, estimated to be approximately $3 million, be transferred to the Broadband Deployment Board in accordance with § 40-15-509.5(3), C.R.S.

8. On January 2, 2015, Qwest Corporation, doing business as CenturyLink QC (CenturyLink QC) filed a petition for judicial review of the Commission’s October 16 and December 4, 2014, decisions (Judicial Review Action) with the Denver District Court. The Judicial Review Action challenged the Commission’s decisions to provide funding to the Broadband Deployment Board.  The Denver District Court issued an Order permitting the Commission to transfer $200,000 to the Broadband Deployment Board.   

9. On March 4, 2015, the Commission directed Staff as the HCSM Administrator, to transfer $200,000 of the approximately $3 million at issue in the Judicial Review Action to the Broadband Deployment Board consistent with the Denver District Court order.  The remaining amounts to be transferred to the board were retained by the HCSM Administrator pending the outcome of the Judicial Review Action.

10. In consolidated Proceeding Nos. 15M-0158T and 14M-0947T, the Commission made findings of effective competition for an additional 46 wire center serving areas by Decision Nos. C16-0027, C16-0165, and C16-0237.
  The Commission found this determination was in the public interest, particularly given the revised statutory language that encourages timely findings and requires decreased regulation and reduced state funding in competitive areas.
  Pursuant to the requirements of the 2014 Telecom Reform Legislation, these 46 wire center serving areas are no longer eligible to receive HCSM funding for basic voice service. 
11. In addition to making findings of effective competition, by Decision 
Nos. C16-0027, C16-0165, and C16-0237, the Commission approved, with modifications, a Settlement Agreement reached by CenturyLink QC, CenturyTel of Eagle, Inc. and CenturyTel of Colorado, Inc., and El Paso County Telephone Company, doing business as CenturyLink (collectively, CenturyLink) on behalf of CenturyLink; the Colorado Telecommunications Association; and Staff regarding HCSM support amounts to be paid to specific providers of basic service for the calendar years 2015, 2016, 2017, and 2018 for areas without findings of effective competition.  

12. CenturyLink agreed to seek dismissal of its Judicial Review Action under the terms of the approved Settlement Agreement.  As stated in Decision No. C16-0027, the settling parties explained that the Settlement Agreement was structured with the intent to maximize the funds available for transfer to the Broadband Deployment Board and that, based on current HCSM contribution projections, several million dollars would be available in the initial years (i.e., 2015 and 2016).
 
13. On March 30, 2016, NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero), filed a petition in Morgan County District Court seeking review of Decision Nos. C16-0027, C16-0165, and C16-0237.

14. On March 31, 2016, CenturyLink filed notice of dismissal of the Judicial Review Action and included the Denver District Court’s order approving the dismissal, with prejudice.

15. On April 1, 2016, Viaero filed a Motion for Stay of Decision Nos. C16-0027, C16-0165, and C16-0237 (Motion for Stay) in Morgan County District Court “as [the decisions] relate to the Commission’s intended action of removing 46 wire centers from eligibility for state support from the [HCSM].”
 Within its Motion for Stay, Viaero states “[t]he Commission has previously set aside … [HCSM] funds removed from 56 wire centers in a previous proceeding, and Viaero is not seeking to stop that transfer to the [Broadband Deployment Board].”

16. On April 8, 2016, the Commission directed Staff in its capacity as the HCSM Administrator to transfer the balance of the disputed funds in the dismissed Denver District Court Judicial Review Action from the HCSM to the Broadband Deployment Board.

C. Status of HCSM Fund
17. Funding for the HCSM is provided through a surcharge on telecommunications service providers’ intrastate revenues. The Commission has the statutory duty to determine the surcharge rate, which has been 2.6 percent of intrastate retail revenues since approximately April 2013 and was in effect on May 10, 2014. 
18. The HCSM Administrator projects annual HCSM collections at the 2.6 percent surcharge rate to be $41.89 million for 2016, $39.41 million for 2017, and $37.07 million for 2018.

19. Annual support for providers’ disbursements addressed pursuant to Decision Nos. C16-0027, C16-0165, and C16-0237 is estimated to be $36.59 million for 2016, $33.48 million for 2017, and $33.56 million for 2018.  These decisions address payments in 2015 for each provider receiving funds in the 46 wire centers found to have effective competition.  
20. The projected HCSM Fund balance as of June 1, 2016, is estimated to be approximately $15.87 million.  This amount remains in the HCSM Fund after the payment of the disbursements for basic service for 2015 as well as the first quarter of 2016 in accordance with Decision Nos. C16-0027, C16-0165, and C16-0237.  Payments in 2015 include payments 
to the settling parties in addition to other providers that receive HCSM funding, including approximately $4 million to Viaero for 2015.
   
21. Assuming no transfer to the Broadband Deployment Board in 2016, the projected HCSM Fund balance as of June 1, 2017 is estimated to be $23.35 million.
22. The HCSM Administrator has always recommended that the HCSM Fund include a reserve to cover administrative expenses of approximately $400,000 annually, to manage cash flow, and to address unpredictable events (e.g., unexpected reductions in contributions or additional distributions from new applications from Eligible Providers). Historically, the target reserve amount has approximated one-fourth of annual HCSM disbursements. For the term of the approved Settlement Agreement, the target reserve amount would be equal to approximately $8.5 million.
D. Findings and Conclusions
23. We find good cause to open this Proceeding for the purpose of determining the amount of funds no longer required by the HCSM to support universal basic service through its findings of effective competition in 46 wire centers, such that the Commission may transfer funds from the HCSM to the Broadband Deployment Board pursuant to statute. 
24. The amount of funds the Commission authorizes for transfer to the Broadband Deployment Board will take into account the projected HCSM contributions; remaining disbursements for basic service in accordance with Decision Nos. C16-0027, C16-0165, and C16-0237; and target reserve amounts.

25. We invite interested persons to submit comments or briefing on the amount of funds no longer necessary to support universal basic service due to the recent findings of effective competition in 46 wire centers, and the amount of HCSM funds to transfer to the Broadband Deployment Board. Comments and briefing shall be filed no later than April 29, 2016.
26. Any person desiring to intervene or participate as a party or in this proceeding, including Staff, shall file appropriate notices or motions to become a party by April 29, 2016.  Interested persons seeking to participate as amicus curiae shall file a motion to this effect by April 29, 2016.
II. ORDER

A. The Commission Orders That:

1. The Commission opens this Proceeding on its own motion to determine what funds are no longer necessary to support universal basic service due to the findings of effective competition in consolidated Proceeding Nos. 15M-0158T and 14M-0947T, and the amount of funds to transfer from the Colorado High Cost Support Mechanism to the Broadband Deployment Board pursuant to § 40-15-509.5, C.R.S.  

2. Interested persons may submit comments or briefing to the Commission by April 29, 2016.

3. Any person, firm, or corporation desiring to intervene and participate as a party or amicus curiae in this proceeding, including Staff of the Colorado Public Utilities Commission, shall file appropriate notices or motions by April 29, 2016. 

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 13, 2016.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
________________________________


FRANCES A. KONCILJA
________________________________
                                        Commissioners




� The bills include: House Bill (HB) 14-1327, HB14-1328, HB14-1329, HB14-1330, and HB14-1331.


� § 40-15-208(2)(a)(I)(A), C.R.S.


� § 40-15-208(2)(a)(I)(B), C.R.S.


� § 40-15-502(5)(a), C.R.S. (stating HCSM is to assist in the provision of basic service in high-cost areas “without effective competition for basic service, applying the factors listed in section 40-15-207[.]”). 


� Decision No. C14-0434, issued April 28, 2014, Proceeding No 13M-0422T.


� Decision No. C14-0642, issued June 13, 2014, Proceeding No. 13M-0422T.


� Decision No. C14-1251, issued October 16, 2014, and Decision No. C14-1424, issued December 4, 2014, Proceeding No. 04M-388T.


� See Decision No. C15-0208, issued March 4, 2015, Proceeding No. 04M-388T (directing Staff to transfer $200,000 to the Broadband Deployment Board). On September 1, 2015, the Denver District Court suspended all deadlines and administratively closed the case in light of the settlement agreement that will resolve the Judicial Review Action, if approved by the Commission. Order re: Joint Interim Status Report filed November 30, 2015, Case No. 2015CV030017, issued December 1, 2015.


� Decision No. C16-0027, issued January 11, 2016; Decision No. C16-0165, issued March 1, 2016, and Decision No. C16-0237, issued March 22, Proceeding Nos. 15M-0158T and 14M-0947T. 


� Decision No C16-0027, issued January 11, 2016, Proceeding Nos. 15M-0158T and 14M-00947T, ¶ 40.


� Decision No. C16-0027, issued January 11, 2016, Proceeding Nos. 15M-0158T and 14M-00947T.


� Viaero’s Petition for Writ of Certiorari and Judicial Review of Agency Action, Case No. 2016CV30023, filed March 30, 2016.


� Notice of Dismissal of Denver District Court Case No. 2015CV030017, filed by CenturyLink on March 31, 2016.


� Viaero’s [Proposed] Order re Petitioner’s Motion to Stay or Suspend Decisions of the Colorado Public Utilities Commission, Case No. 2016CV30023, filed April 1, 2016.


� Motion for Stay, ¶ 14, Case No. 2016CV30023, filed April 1, 2016.


� Decision No. C16-0300, issued April 8, 2016, Proceeding No. 04M-388T.


� These amounts assume HCSM contributions from certain providers of Voice over Internet Protocol services (e.g., cable providers) and commercial mobile radio service providers (i.e., wireless providers), which has continued since May 10, 2014.


� Disbursements to Viaero for 2015 were paid in accordance with Decision Nos. C16-0027, C16-0165, and C16-0237.
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