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I. BY THE COMMISSION
A. Statement
1. In this Decision, we direct the Colorado Public Utilities Commission Staff (Staff) in its capacity as the high cost support mechanism (HCSM) administrator to transfer funds from the HCSM to the Broadband Deployment Board (Broadband Board) due to resolution of the appeal in the Denver District Court (Court) in which Qwest Corporation, doing business as CenturyLink QC (CenturyLink), had challenged the transfer of approximately $3.3 million to the Broadband Board.  In addition, we close this proceeding. 

B. Background 
2. On October 16 and December 4, 2014, the Commission issued decisions in this proceeding requiring calculation of HCSM amounts attributable to 56 wire centers that the Commission determined are subject to effective competition.
  Those decisions also directed Staff to transfer the amount, approximated to be $3.3 million, from the HCSM to the state’s newly-formed Broadband Board no later than January 30, 2015.

3. On January 2, 2015, CenturyLink filed with the Court a petition for judicial review of the Commission’s October 16 and December 4, 2014, Decisions (Judicial Review Action).
 In the petition, CenturyLink requested the Court to “[o]rder the Commission to stay any transfer of funds from the high cost support fund until the conclusion of this appeal and the lawfulness of the Commissions’ decision is conclusively determined by the Colorado Supreme Court.”
  The Commission issued a Decision directing Staff to retain the $3.3 million and not transfer that amount to the Broadband Board until the courts are able to rule upon CenturyLink’s request for a stay and until further order of the Commission.

4. On February 6, 2015, as part of the briefing before the Court on the request for stay, CenturyLink stated that it did not object to a transfer to the Broadband Board of $200,000 of the $3.3 million at issue.
  On March 3, 2015, the Court issued its Order permitting the Commission to transfer $200,000 to the Broadband Board.
  

5. By Decision No. C15-0208, issued March 4, 2015, the Commission directed Staff to transfer $200,000 of the approximately $3.3 million at issue in CenturyLink’s Judicial Review Action to the Broadband Board consistent with the Court order. The remaining amounts are retained by Staff as the HCSM administrator pending the outcome of the Judicial Review Action. 

6. In a Stipulation and Corrected Settlement Agreement (Settlement) joined by CenturyLink, Staff, the Colorado Telecommunications Association, and Northern Colorado Communications, LLC, the settling parties proposed resolution to Proceeding Nos. 15M-0158T regarding HCSM support amounts, and Proceeding No. 14M-0947T, regarding effective competition determinations.  As relevant here, the Settlement included that CenturyLink would seek dismissal of the Judicial Review Action, in order to permit the HCSM Administrator to transfer the funds to the Broadband Board that were retained pending outcome of the litigation.
  

7. The Commission approved, with modifications, the terms of the Settlement through Decisions issued January 11, 2016, and February 1, 2016,
 and Joint Motion for Approval of Amended Settlement Agreement through our Decision issued March 22, 2016.
 In its Decisions approving the Settlement terms, with modification, the Commission required CenturyLink to file notice that it submitted the necessary documents to the Court to dismiss the Judicial Review Action.

8. On March 31, 2016, CenturyLink filed notice of dismissal of the Judicial Review Action, and included the Court’s order approving the dismissal, with prejudice.

9. NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero), recently filed a petition in Morgan County District Court seeking review of Decision Nos. C16-0027, C16-0165, and C16-0237.
  On April 1, 2016, Viaero filed a Motion for Stay of the Decisions (Motion for Stay) “as they relate to the Commission’s intended action of removing 46 wire centers from eligibility for state support from the [HCSM].”
 Within its Motion for Stay, Viaero states “[t]he Commission has previously set aside … [HCSM] funds removed from 56 wire centers in a previous proceeding, and Viaero is not seeking to stop that transfer to the [Broadband Board] (which is also a topic for discussion at the Commission’s regular weekly meeting on April 6, 2016).”
 

C. Findings and Conclusions 
10. Because the Judicial Review Action is dismissed, with prejudice, the remaining funds currently retained by Staff that the Commission allocated from the HCSM to the Broadband Board through its October 16 and December 4, 2014 Decisions, may be transferred. We therefore authorize Staff to transfer these funds initially calculated at approximately $3.3 million, consistent with the allocation calculations directed in Commission decisions, including taking into account the $200,000 already transferred, to the Broadband Board as soon as practical.

11. This Proceeding is closed. 

II. ORDER

A. The Commission Orders That:

1. The funds allocated from the high cost support mechanism as determined in Decision Nos. C14-1251 and C14-1424, issued October 16 and December 4, 2014, shall be transferred to the Broadband Deployment Board as soon as practical, taking into account the $200,000 of funds already transferred pursuant to Decision No. C15-0208, issued March 4, 2015. 

2. This Proceeding is closed. 

3. The 20-day period stated in § 40-6-114(1), C.R.S., within which the parties may file applications for rehearing, reargument, or reconsideration, begins on the first day following the mailed date of this Decision.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING 
April 6, 2016. 
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� See Decision Nos. C14-1251, issued October 16, 2014, and C14-1424, issued December 4, 2014.


�  CenturyLink’s Petition for Review of Agency Action, Case No. 2015CV030017, filed on January 2, 2015. 


�  Id. at 4 (Prayer for Relief, subparagraph “e”). 


�  Decision No. C15-0111, issued January 29, 2015, Proceeding No. 04M-388T. 


� CenturyLink’s Motion to Stay Public Utilities Commission Decision Pending Appeal and Requesting Hearing on Same, Case No. 2015CV030017, filed February 6, 2015, at 6. 


�  Order re: Unopposed Motion for Order Permitting the PUC to Transfer $200,000 to the Board, Case No. 2015CV030017, issued March 3, 2015 (deciding intervenor Broadband Board’s Unopposed Motion, filed February 25, 2015). 


� See Decision No. C16-0027, issued January 11, 2016, consolidated Proceeding Nos. 15M-0158T and 14M-0947T, ¶ 13 (citing Settlement, Section 5). 


� Decision Nos. C16-0027, issued January 11, 2016, and C16-0165, issued February 24, 2016, consolidated Proceeding Nos. 15M-0158T and 14M-0947T. 


� Decision No. C16-0237, issued March 22, 2016, consolidated Proceeding Nos. 15M-0158T and �14M-0947T.


� Decision No. C16-0027, issued January 11, 2016, consolidated Proceeding Nos. 15M-0158T and �14M-0947T, at Ordering ¶ 6. 


� Notice of Dismissal of Denver District Court Case No. 2015CV030017, filed by CenturyLink March 31, 2016.


� Viaero’s Petition for Writ of Certiorari and Judicial Review of Agency Action, Case No. 2016CV30023, filed March 30, 2016.


� Viaero’s [Proposed] Order re Petitioner’s Motion to Stay or Suspend Decisions of the Colorado Public Utilities Commission, Case No. 2016CV30023, filed April 1, 2016.  


� Motion for Stay, ¶ 14, Case No. 2016CV30023, filed April 1, 2016.
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