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I. BY THE COMMISSION

A. Statement
1. This Decision denies the Motion to Approve Settlement Agreement and for Variance from Commission Rule 3665(c)(1) (Motion) filed by Public Service Company of Colorado (Public Service or Company) on February 22, 2016.  The Settlement Agreement, entered into by Public Service; SunShare, LLC (SunShare); Clean Energy Collective, LLC (CEC); and Community Energy Solar, LLC (CES) (collectively, the Settling Parties
), addresses the implementation of Public Service’s Community Solar Garden (CSG) program for the three years 2014 through 2016.  

2. By Decision No. C14-1505, issued on December 26, 2014, we greatly expanded the opportunities for the owners of CSGs to offer solar generation to Colorado residents and commercial entities by authorizing Public Service to acquire between 19.5 MW and 90 MW of CSG resources pursuant to Public Service’s 2014-2016 Renewable Energy Standard Compliance Plan (RES Plan).  

As discussed below, we find that the Settling Parties have failed to demonstrate that the proposed modifications to Public Service’s 2014-2016 RES Plan are in the public interest.   The Colorado Public Utilities Commission (Commission) cannot grant the relief sought in the Settlement Agreement regarding the proposed billing credits to be paid to the subscribers of the CSGs developed pursuant to the Company’s 2015 and 2016 competitive solicitations.  

3. The Commission previously found the same proposed bill credits to be contrary to 
§ 40-2-127(5)(b)(II), C.R.S. 

4. The delay in developing CSGs under the approved 2014-2016 RES Plan and the unsupported and flawed requests for relief in the Settlement Agreement also require us, for the purpose of protecting ratepayers, to deny Public Service a presumption of prudence at the time of cost recovery for contracts with CSG owners from its 2015 and 2016 competitive solicitations.  Public Service must take action to acquire a minimum of 19.5 MW of CSG resources by the end of 2016 and continues to be authorized to obtain as much as 90 MW. Public Service is therefore not prohibited from entering contracts with CSG bidders.  However, such contracts will be subject to review prior to cost recovery through rates.

B. Discussion
5. Public Service filed its RES Compliance Plan for the 2014 compliance year on July 24, 2013.  The Commission referred the matter to an Administrative Law Judge (ALJ) for hearings and a recommended decision on September 4, 2013. 
6. Public Service sought approval of an annual acquisition of 6.5 MW of CSG capacity through its Solar*Rewards Community Program for 2014, consisting of 6.0 MW to be acquired through a competitive Request for Proposals (RFP) solicitation and 0.5 MW to be acquired through a standard offer for the purchase of Renewable Energy Credits (RECs) at a price of $0.02/kWh.  In the course of this Proceeding, the Company opposed all proposed expansions of the Solar*Rewards Community program as advocated by Western Resource Advocates (WRA), the Colorado Solar Energy Industries Association (COSEIA), and SunShare.

7. WRA supported the Company’s proposed acquisition of 0.5 MW of CSG resources through its standard offer for the purchase RECs.  However, WRA recommended an increase in the CSG resources to be acquired through an RFP solicitation from 6 MW to 10 MW.  WRA argued that Public Service’s acquisition of 9 MW of CSG resources in 2012 and 2013 demonstrated strong interest and developing confidence in a growing Solar*Rewards Community program.

8. Through testimony, COSEIA proposed an expanded standard offer for REC purchases from CSGs in lieu of a competitive RFP, including 0.5 MW from CSGs from 10 kW to 100 kW in size at $0.10/kWh and 3 MW from CSGs from 100 kW to 500 kW in size at $0.07/kWh.  An additional 3 MW of CSGs would be acquired through a competitive RFP for a total of 6.5 MW of CSG resources to be acquired in 2014 consistent with Public Service’s proposed total.
 

9. In contrast, SunShare advocated for a larger expansion of the Solar*Rewards Community program.
  SunShare argued that the Commission’s adoption of its proposal in this Proceeding would provide the lowest overall cost per MW of CSG capacity for the Company’s ratepayers because the REC price for both the standard offer and RFP categories would be set based upon the lowest REC price submitted by a developer in response to RFP solicitations (subject to a floor purchase price of $0.001/kWh).
  SunShare recommended that the Commission adopt a minimum target of 30 MWs of CSG resources for 2014 and a maximum without limit, provided that the REC prices submitted in the RFP process approached zero.
 SunShare stated that, assuming bid prices fall between $0.001/kWh and $0.01/kWh per REC, the total cost that would be allocated to Public Service’s Renewable Energy Standard Adjustment (RESA) deferred account to acquire 30 MWs of CSG capacity would fall between $48,000 and $480,000, for a range of $1,600 to $16,000 per MW.  SunShare concluded that its proposals would allow the Commission to dramatically increase the availability of CSG resources, allowing an opportunity for every customer that would like to participate in CSGs in 2014, while dramatically reducing rate impacts.

10. On July 31, 2014, Administrative Law Judge (ALJ) G. Harris Adams issued Decision No. R14-0902 (Recommended Decision).
  The ALJ extended the term of the 2014 RES Plan to promote continuity in the Company’s Solar*Rewards programs while accommodating the deadline for the filing of the Company’s next RES Plan.  In essence, the Recommended Decision modified the Company’s 2014 RES Plan by approving acquisitions for an 18-month period from the effective date of the final Commission decision.  With respect to CSG resources, the Recommended Decision approved the acquisition of between 6.5 MW and 30 MW through the Solar*Rewards Community program.
On August 20, 2014, Public Service filed exceptions to the Recommended Decision.  Public Service requested that the Commission decrease the maximum capacity for the Solar*Rewards Community program from 30 MW to 6.5 MW and to clarify whether spending in 

11. support of the Solar*Rewards Community program has priority over the Solar*Rewards program for customer-located distributed solar resources.
12. SunShare’s exceptions to the Recommended Decision, filed on August 20, 2014, argued that the minimum capacity acquisition for CSGs identified in the Recommended Decision should be increased to 30 MWs, that the 30 MW maximum in the Recommended Decision should be increased to 80 MWs, and that the ALJ failed to take into account the fact that REC prices from the RFP process are currently approaching $0.00/kWh such that Public Service would be required to only provide minimal payments for RECs.  SunShare stated:  
it is important that the Commission bear two key points in mind: (1) that the legislature clearly stated that [§ 40-2-127, C.R.S.,] was intended to expand 
the availability of community solar alternatives for Colorado customers, and 
(2) that the unique REC pricing mechanism and [transmission and distribution] cost recovery aspects of the Solar*Rewards Community program allow the program to acquire additional MWs of capacity with a minimal impact on [Public Service’s] annual RESA expenditures and the ultimate rates for all [Public Service] customers, thus justifying the proposed expansions to the program.

13. Upon review of the exceptions to the Recommended Decision, the Commission ordered Public Service to file additional information about the cost impacts of the 
2014 RES Plan, as modified by the Recommended Decision.  The Commission recognized that while the costs to administrate the Solar*Rewards Community program and to purchase the RECs from CSGs were charged directly against the RESA account, the bill credits paid to CSG subscribers were instead charged to the Company’s Electric Commodity Adjustment (ECA) account with a reconciliation for incremental bill credit costs through the RESA.

14. Public Service filed its response to the Commission’s data request on November 6, 2014.  Table 12 in the filing showed the total costs of adding 30 MW of Solar*Rewards Community projects with costs split between the RESA and ECA.  Public Service noted that the Company took into account the purchased power expense resulting from the bill credits paid to CSG subscribers when calculating the costs recovered through the ECA.  Table 14 showed the incremental costs to the RESA associated with the expansion of program acquisitions from 6.5 MW to 30 MW.

15. On December 26, 2014, the Commission issued Decision No. C14-1505 (Decision on Exceptions) extending the 2014 RES Plan established by the Recommended Decision through the end of the 2016 RES compliance year.
  We directed Public Service to acquire a minimum of 6.5 MW of CSG capacity per year for 2014, 2015, and 2016 and permitted the Company to acquire up to 30 MW per year for those three years in accordance with 
§ 40-2-127(5)(a)(IV), C.R.S.  We directed Public Service to use a competitive RFP process to acquire the majority of that capacity. 
16. On February 9, 2015, the Commission denied SunShare’s application for rehearing, reargument, and reconsideration (RRR) to the Decision on Exceptions.
  SunShare repeated the request it made in its exceptions to the Recommended Decision that the Commission require Public Service to accept all conforming bids to its competitive RFP solicitations up to the maximum capacity approved for each year. 

17. On July 8, 2015, COSEIA filed an emergency motion asking the Commission to order Public Service not to accept bids in response to the Company’s 2015 CSG Request for Proposals (2015 RFP) that proposed a negative price for RECs.
  COSEIA explained that Public Service issued its 2015 RFP to acquire up to 29.5 MW of CSG resources on June 11, 2015 and that bids in response to the solicitation were due the next day after the filing of the emergency motion, July 9, 2015. 
18. On July 9, 2015, the Commission convened a special deliberations meeting to take up COSEIA’s emergency motion.  The Commission denied the emergency motion and issued its written decision on August 12, 2015.

19. On August 28, 2015, Public Service filed a highly confidential affidavit and summary of the bids received in response to the 2015 RFP. 
20. On September 29, 2015, the Commission granted the Company’s motion for a protective order for the highly confidential affidavit and denied COSEIA’s application for RRR regarding the decision denying its emergency motion.

C. Proposed Settlement Agreement
21. The Motion and Settlement Agreement state that certain CSG developers raised issues regarding Public Service’s implementation of its Solar*Rewards Community program through the 2015 RFP process.  Representatives of SunShare, CEC, and CES met with Public Service to discuss the issues and reached agreement on the various terms and conditions presented for Commission approval in the Settlement Agreement.
22. The Settlement Agreement states that Public Service had taken the position that it was not required to issue a 2014 RFP.  Public Service now agrees that the CSG acquisition range for a 2016 RFP to be a minimum of 13 MW and a maximum of 60 MW to reflect the CSG acquisition levels for both the 2014 and 2016 RES compliance years.  In the Motion, Public Service represents that no advancement of funds to the RESA deferred account is necessary to acquire 60 MW of CSG in 2016.

23. The Settlement Agreement indicates that multiple bidders offered negative prices for RECs in response to the Company’s 2015 RFP.  The Settlement Agreement states that:  
Public Service and the 2015 RFP CSG Developers have discussed their positions regarding negative RECs and CSG billing credits, and have agreed that the following approach is reasonable: (i) for the 2015 RFP, CSG vendors may elect, for each individual CSG project, to receive $0.03/kWh per REC, provided, that in order to make this election, the CSG vendor agrees that any customers subscribed to such CSG project will be required to have their bill credits calculated based on a class-average basis.

24. In addition, the Settlement Agreement introduces Public Service’s concept of “co‑location” to address concerns that separately-identified and separately-owned proposed CSGs might be viewed as a single CSG sized greater than the 2 MW limit under 
§ 40-2-127(2)(b)(I)(A), C.R.S.   The CSG developers objected to certain of these terms and convinced Public Service to agree not to apply certain distance requirements between facilities.

25. The Settling Parties also agree that Public Service may build and own a CSG without needing competitive bidding so long as the Company “engages independently or with other entities for low income participation” and the total capacity level of such CSG is under 4 MW.
 
The Motion explains that COSEIA, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Energy Office, Climax Molybdenum Company, the City and 

26. County of Denver, and Vote Solar do not oppose approval of the Settlement Agreement.  The Motion states that the Alliance for Solar Choice and the Colorado Office of Consumer Counsel take no position on the Motion and that the City of Boulder “did not respond.”
  

27. The Motion also states that terms of the settlement were discussed with CSG vendors that responded to the 2015 RFP.   Public Service states that it hosted two CSG vendor stakeholder meetings on August 26, 2015 and November 5, 2015 to discuss the bill credit change proposed in the Settlement Agreement.
D. Discussion and Findings
28. Section 40-2-124(1)(e)(III), C.R.S., requires the Commission to “encourage qualifying retail utilities to design solar programs that allow consumers of all income levels to obtain the benefits offered by solar electricity generation and shall allow programs that are designed to extend participation to customers in market segments that have not been responding to the standard offer program.”  Public Service’s standard offer program is its Solar*Rewards program.  For many customers, the alternative to Solar*Rewards is the Company’s Solar*Rewards Community program for CSGs.
Although the Commission is statutorily required to encourage the implementation of programs such as Solar*Rewards Community, the responsibility to “[p]rovide Colorado residents and commercial entities with the opportunity to participate in solar generation in addition to the opportunities available for rooftop solar generation on homes and businesses”
 rests on CSG developers and owners.  The Commission is prohibited from regulating the owners 

29. and developers of CSGs.
  The Commission is required, however, to set a maximum amount of CSG resources that may be acquired for each RES compliance year.  This limit protects ratepayers from the potential consequences from unconstrained acquisitions of a relatively new solar market offering. 

30. Public Service has significant discretion under the Commission’s rules to acquire RECs through the RES compliance planning process.
  Although Public Service has sufficient RECs from renewable distributed generation
 to meet its RES requirements through 2016, the Commission must separately establish a minimum amount of CSG resources that must be acquired for each compliance year.
  Indeed, Public service has acquired sufficient RECs from retail renewable distributed generation to demonstrate compliance with the RES through 2020.

The Commission generally directs utilities to use competitive solicitations 
to ensure new resources are acquired in the most cost-effective manner.  Pursuant to the 
2014-2016 RES Plan approved in this Proceeding, Public Service was authorized to implement competitive RFP solicitations to acquire RECs from CSGs within an annual range of 6.5 MW to 

31. 30 MW for each of the three compliance years.  Public Service was also authorized to acquire RECs from a limited amount of small CSG resources within that range under the standard offer program (0.5 MW). 
32. Public Service’s initial application filing included a copy of the RFP document the Company intended to issue for the purchase of RECs from CSGs for the 2014 compliance year.
  The RFP states that the Company reserves the right to modify or withdraw the RFP, to negotiate with all qualified bidders to resolve technical or contractual specifications, to reject any or all responses, and to terminate contract development discussions at any time.  It also states that, prior to the execution of a contract, Public Service reserves the right to reject any proposals that are not complete or contain irregularities or to waive irregularities in any bid that is submitted.  The RFP document further states that the Company may also accept other than the lowest cost proposal(s).  The RFP document, which was presumably used as the basis for the 2015 RFP, was not modified by the Commission.
33. Public Service’s actions under an approved RES compliance plan carry a rebuttable presumption of prudence under Rule 3657(c) pf the Commission’s RES Rules, 4 Code of Colorado Regulations 723-3.  An additional approach for Public Service to secure a presumption of prudence at the time of cost recovery is provided under Rule 3656(e), where the Company may apply, at any time, for review and approval of REC purchase contracts within 90 days of their filing.  However, such an application filing is unnecessary when the REC purchase contract is in a form substantially similar to the form of the contract approved by the Commission as part of its RES compliance plan proceeding.  
34. Public Service’s initial application in this proceeding included the Solar*Rewards Community Agreement.  Article II, Section 2.2 addresses the purchase and sale of RECs and includes the statement:  “The price to be paid by Public Service for the purchase of such RECs hereunder shall be expressed in dollars per megawatt-hour (MWh), with one REC being generated for each MWh of power generated by the PV System. Public Service shall pay SRC Producer the price of ________ per MWh for RECs purchased pursuant to this section.”
  
35. Rule 3665(e)(I) states that contracts signed by utilities with CSG owners shall be a matter of public record and shall be filed with the Commission by the utility.

36. Rule 3657(d) allows a utility to apply to the Commission at any time for approval of amendments to an approved RES compliance plan.  Approved amendments to a RES compliance plan would allow for Public Service’s actions to carry a rebuttable presumption of prudence subject to the approved modifications to the plan. 
1. Motion to Approve Settlement

a. Bill Credits

37. Section 40-2-127(4), C.R.S., states that:  “Prices paid for subscriptions in community solar gardens shall not be subject to regulation by the commission.”  The CSG statute itself places no restriction on the prices of CSG subscriptions.  In contrast, the CSG statute prescribes the determination of the bill credit an investor-owned utility must pay for the electricity produced by a CSG.  Section 40-2-127(5)(b)(II), C.R.S., states:  
The purchase of the output of a community solar garden by a qualifying retail utility shall take the form of a net metering credit against the qualifying retail utility's electric bill to each community solar garden subscriber at the premises set forth in the subscriber's subscription. The net metering credit shall be calculated by multiplying the subscriber's share of the electricity production from the community solar garden by the qualifying retail utility's total aggregate retail rate as charged to the subscriber, minus a reasonable charge as determined by the commission to cover the utility's costs of delivering to the subscriber's premises the electricity generated by the community solar garden, integrating the solar generation with the utility's system, and administering the community solar garden's contracts and net metering credits.
38. When promulgating Rule 3665(c)(I)(B) that establishes how the billing credit paid to CSG subscribers on a demand tariff is calculated, the Commission’s statutory analysis of 
§ 40-2-127(5)(b)(II), C.R.S., resulted in an interpretation of “total aggregate” that requires the translation of demand rates into an energy rate for the “net metering credit.”  This aspect of the Commission’s statutory interpretation of § 40-2-127(5)(b)(II), C.R.S., has not been contested.  However, Public Service has contested the Commission’s interpretation of the sentence in 
§ 40-2-127(5)(b)(II), C.R.S., that “[t]he net metering credit shall be calculated by multiplying the subscriber's share of the electricity production from the community solar garden by the qualifying retail utility's total aggregate retail rate as charged to the subscriber[.]”  The Commission interpreted this sentence as requiring the utility to calculate the bill credit using the customers’ individual demand billing determinants because customers subject to demand rates do not share identical load profiles and only would have by coincidence the same load profile as Public Service used in designing rate design.
  

39. The Motion states that the bill credits calculated pursuant to Rule 3665(c)(I)(B) cause “several unintended consequences” that present “issues of fairness and promoting equal access to CSGs.”
  Public Service also states that: “it has proven highly burdensome and inefficient for the Company to calculate commercial and industrial customer billing credits on an individual, customer-specific basis.  Compliance with this requirement will only become more challenging in 2016 if the Settling Parties’ proposal to procure up to 60 MWs is approved.” 

40. The Settlement Agreement explains that Public Service, SunShare, CEC, and CES discussed their positions regarding CSG billing credits.  They agreed that it is reasonable for a CSG vendor to require any customers subscribed to a CSG project and receiving $0.03/kWh per REC to have their bill credits calculated based on a class-average basis instead of based on the individual, customer-specific basis required by § 40-2-127(5)(b)(II), C.R.S., and Rule 3665(c)(I)(B).  The Settlement states that the Settling Parties recognize that the Commission may need to grant a variance or waiver from Rule 3665(c)(I)(B) for the proposed bill credit approach to be implemented.  It does not address whether the bill credit approach included in Rule 3665(c)(I)(B) is compelled by § 40-2-127(5)(b)(II), C.R.S. 

41. The Settlement Agreement acknowledges that the Commission determined the calculation of CSG bill credits as required by Rule 3665(c)(I)(B) in Proceeding No. 10R-674E. Despite the Commission’s statutory analysis, the Settlement Agreement states:  “Public Service has continued to maintain since then that the implementation and growth of CSG subscribers, coupled with the existing methodology for calculating customer-specific bill credits, is overly burdensome.  Further, both Public Service and certain CSG providers have maintained that such bill credits lead to unintended consequences.”
  
42. The affidavit attached to the Motion of Alice K. Jackson, Regional Vice President, Rates and Regulatory Affairs, Xcel Energy Services Inc., further states that there are 260 commercial and industrial customers subscribing to approximately 16.5 MW of CSG capacity whose bill credits must be individually calculated.  Ms. Jackson states that Public Service expects the number of customers requiring customer-specific bill credits could “at least double” if up to 30 MW per year of CSGs are acquired each year 2014, 2015, and 2016.
  She further states that the expense of administering the program can be deducted from these bill credits but admits that: “Although the Company has not previously charged CSG subscribers the administrative costs of the program, as Public Service continues to procure additional 
CSG capacity, this custom crediting requirement will not only continue to cause significant administrative expense for the Company, but could increase the expense to customers who subscribe to CSGs.”

43. The complaints about Rule 3665(c)(I)(B) raised in the Motion and the Settlement Agreement are nearly identical to the objections Public Service and CEC raised in 2011 in Proceeding No. 10R-674E.  In its exceptions to Decision No. R11-0784
 and in its application for RRR to Decision No. C11-0991, Public Service argued that the rule would be “very expensive to administer”
 requiring the Company “to incur millions of dollars to implement”
 and “to delay implementation of its community solar gardens program for many months, well into late 2012, due to the need to implement software changes and/or provide for manual billing of all CSG subscribers.”
  Public Service further argued that the rule results “in anomalous results that are clearly against public policy,”
 explaining that commercial and industrial customers on demand rates with low load factors would receive higher bill credits than customers with high load factors even if each customer owned equal shares in the same CSG. 
44. The Commission rejected the class-average methodology for calculating a CSG bill credit upon consideration of these serious objections, disagreeing with Public Service and CEC that the class-average method is permissible under § 40-2-127(5)(b)(II), C.R.S.
  In reaching this conclusion, the Commission focused in part on the mandatory language in 
§ 40-2-127(5)(b)(II), C.R.S., that “[t]he net metering credit shall be calculated by multiplying the [CSG] subscriber's share of electricity production from the community solar garden by the qualifying retail utility’s total aggregate retail rate as charged to the subscriber.” (emphasis added).

45. After the Commission issued its decisions rejecting Public Service’s interpretation of § 40-2-127(5)(b)(II), C.R.S., the 2015 General Assembly modified § 40-2-127(5)(b)(II), C.R.S., by Senate Bill 15-046 and House Bill 15-1284.  However, the General Assembly did not change the language in the statute interpreted by the Commission as not permitting bill credits calculated using a class average.  Given that the General Assembly is presumed to know the preexisting law, and the interpretations thereof, when it amends or clarifies that law, it is significant that the General Assembly did not amend or clarify this language.
  

46. Public Service, SunShare, CEC, and CES have not provided any persuasive statutory analysis establishing that the Commission’s analysis of § 40-2-127(5)(b)(II), C.R.S., is incorrect.  Public Service, SunShare, CEC, and CES have not even argued that the relevant sentence of § 40-2-127(5)(b)(II), C.R.S., is ambiguous, thus justifying their interpretation.  Absent any such analysis, the plain language of § 40-2-127(5)(b)(II), C.R.S., compels us to reach the same conclusion here that we reached before. 
47. Further, we are unpersuaded by the alleged hardship of processing additional CSG bill credits, given the fact that Public Service processes more than a million customer bills monthly and has had the opportunity to complete billing software updates or more efficient manual processes since the 2011 rulemaking proceeding.
b. REC Purchase Prices

48. The proposed payment of $0.03/kWh for the RECs purchased from “CSG vendors” also raises a number of questions, notwithstanding the problems surrounding the proposed bill credits.

49. Without supporting justification, the Settlement Agreement proposes a framework for pricing RECs that is contrary to the testimony and positions advanced by SunShare in this Proceeding.  SunShare recommended that the Commission direct Public Service to acquire all but 0.5 MW of each compliance year’s CSG resources through an RFP process and that it reject COSEIA’s proposal for tiered standard offers for REC purchases.  SunShare also provided testimony that REC prices bid in the range between $0.001/kWh and $0.01/kWh would be sufficient for CSG developers to achieve broader participation in CSGs with “equal opportunity among all ratepayers to participate in solar.”
  The proposed $0.03/kWh REC purchase price appears excessive when compared against the expected REC bid prices provided in the record.  

50. Ms. Jackson states in her affidavit with the Motion at ¶3 that:  

Public Service is concerned that this significant range leads to inequities, by providing customers who will receive higher bill credits greater access to CSGs, while making such access scarcer for others. Changing the bill crediting methodology will incentivize CSG developers to engage in broader marketing to customers versus targeting a select group of customers that receives advantageous bill credits. In other words, by calculating billing credits based on a class average, customers will not only be compensated more fairly, but developers will not be financially motivated to give preferential treatment to certain customers over others.
In the context of the proposal to make the proposed billing credits a prerequisite for the $0.03/kWh REC purchase price, Ms. Jackson’s statements suggest that the bidders to the 2015 RFP submitted lower REC prices with the intention to extend offers only to a subset of potential CSG subscribers with “advantageous bill credits.”  

51. The Settlement and Motion provide no financial analysis in support of the replacement of bid prices for RECs with the negotiated purchase price of $0.03/kWh.   Ms. Jackson’s affidavit implies that there would be savings to ratepayers as a result of the quid pro quo avoidance of “advantageous bill credits.”  However, the Settling Parties have not shown that ratepayers would be better off with the proposed exchange between billing credits and REC purchase prices.  

The financial analysis in SunShare’s testimony in favor of expanded CSG acquisitions focused exclusively on the RESA impacts caused by lower REC prices from competitive bidding.
  Yet, bill credits are collected primarily through the ECA.  

52. Public Service provided estimates of the total cost impacts of annual acquisitions of 30 MW of CSG resources after we required the Company to provide such information upon our consideration of exceptions to the Recommended Decision.
  The analysis provided no explanation of the relative cost effectiveness of bill credits paid to certain customers versus those paid to other types of customers.

53. Based on the representations in the Settlement Agreement, it appears that after Public Service accepted offers made in response to the 2015 RFP, the Company negotiated with the bidders and reached agreement on a single, common REC price instead of accepting each bidder’s price offered in response to the RFP.   It is unclear, however, whether the $0.03/kWh REC purchase price offer is available exclusively to the three bidders that entered into the Settlement Agreement or to all bidders to the 2015 RFP.  The Motion states that “for purposes of the 2015 RFP, CSG vendors may elect, for each individual CSG project, to receive $0.03/kWh per REC provided that in order to make this election the CSG must assure that any customers subscribed to such CSG project will be required to have their bill credits calculated based on a class-average basis, as explained in more detail below.”
  

54. We conclude that the Settling Parties have failed to demonstrate that the proposed $0.03/kWh REC purchase price to be paid pursuant to Public Service’s 2015 RFP is in the public interest.  The Settling Parties provide no explanation of why it was reasonable and advantageous to ratepayers for Public Service not to award contracts to bidders at the negative REC prices and not to negotiate final bid prices in the range of $0.001/kWh to $0.01/kWh as suggested by SunShare.
c. Co-Location of CSGs
55. A substantial portion of the Settlement Agreement addresses the “co-location” of CSGs.  The Settlement Agreement does not curtail the 2 MW size limit but defines “co-location” in a way that places conditions on where certain CSGs may be built.  
56. The Settlement Agreement explains that, while Public Service “would like to define ‘co-location’ as the interconnection of CSGs owned by the same entity located within a specified distance of each other and that such CSGs would be deemed to be a single CSG,” the CSG developers object to the Company’s proposal in part because some have acquired land without prior knowledge of the Company’s intentions.
  
57. Under the Settlement Agreement, Public Service will not apply the distance co‑location restriction to the bidders in the 2015 CSG RFP, but instead will only adhere to the “land parcel restriction” for the purposes of the 2015 CSG RFP which the Company addressed in a document separate from the 2015 RFP.  For the proposed 2016 RFP, the Settling Parties agree that the location of CSGs may not result in more than 2 MWs of commonly owned total capacity of CSGs energized within a 0.5 mile distance in rural areas and not more than 4 MW in urban areas.

The Settling Parties provide no explanation for why the “co-location” issue is before the Commission.
  They request no waiver of any Commission rule and have not filed for approval of any contract or RFP document for the 2016 solicitation.  Public Service is 

58. responsible for maintaining the reliability of its system in a manner that protects the safety of its employees and the public.  Public Service’s RFP clearly states that the Company reserves the right to negotiate with bidders to resolve technical or contractual specification questions.  Public Service and CSG developers are expected to resolve their disputes without further Commission action in order to develop CSGs within the 6.5 MW and 30 MW range for each compliance year pursuant to the Decision on Exceptions.  The Commission’s responsibilities are to the public interest and not the private interests of project developers seeking to maximize the value of their property holdings. 

d. CSG Ownership Proposal 
59. Consistent with Rule 3652(m), the Solar*Rewards Community Agreement requires at least 5 percent of the subscriptions in a CSG to be attributable to one or more subscribers who qualify as eligible low income customers.  The Settlement Agreement does not address this requirement.

60. However, the Settlement Agreement states that: “Public Service is interested in engaging in ownership of CSGs potentially awarded through the 2016 CSG RFP” and that “Public Service may engage in ownership of the associated CSGs without going through the RFP provided that the total capacity level of such CSG does not exceed 4.0 MWs” and that “Public Service engages independently or with other entities for low income participation through non-profit 501(c)(3) organization participation in a specific CSG.”  The Settlement Agreement further states that:  “In the event that Public Service determines and makes a filing with the Commission requesting its authorization to acquire ownership interests in any additional 2016 CSGs, the Parties will not oppose such a request.”

61. The Settling Parties make no showing why Commission approval of these terms is in the public interest.  The proposed amendments to Public Service’s 2014-2016 RES Plan are significant, unusual, and procedurally improper.
  The Settlement Agreement provides no context or explanation for the requirement that Public Service engage independently or with other entities for low income participation through non-profit 501(c)(3) organization.  

e. Conclusion

62. We deny the Motion for the foregoing reasons.  Roughly seven months 
have passed since bids were due to the 2015 RFP.  The delay in awarding contracts to the 2015 RFP and the suspension of acquisitions due to the filing of the flawed Settlement Agreement has hindered Colorado customers’ ability to subscribe to CSGs under Public Service’s 2014-2015 RES Plan.  

63. The modifications we made to Public Service’s 2014-2015 RES Plan awarded developers an opportunity to significantly expand the presence of CSGs.  The demonstration of successful, cost-effective CSGs operating in Public Service’s service area is essential to the growth of the market and the furtherance of the intent of § 40-2-127, C.R.S.  Public Service has recently filed for approval of its 2017-2019 RES Plan, and the Commission again will establish minimum and maximum purchases from new CSGs.  In consideration of that plan, we are required under § 40-2-127(5)(a)(IV)(A), C.R.S., to formulate and implement policies to encourage “[t]he ownership by customers of subscriptions in community solar gardens and of other forms of distributed generation, to the extent the commission finds there to be customer demand for such ownership.”  [emphasis added]  If the Settling Parties had complied with our Decision on Exceptions, a significant number of new CSGs would be either under construction or already operational at this time.
2. Presumption of Prudence and Contract Review
64. The flawed terms of the Settlement Agreement and the significant delay 
in the development of CSGs under the 2014-2016 RES Plan provide sufficient cause to 
deny Public Service a presumption of prudence for the acquisition of CSG resources pursuant to the 2015 and 2016 RFPs at the time of cost recovery.  Public Service is not prohibited from entering contracts with bidders to these competitive solicitations. Public Service instead is required to demonstrate that the contracts are the result of the prudent implementation of the 
2014-2016 RES Plan including reasonable bid selection and contract negotiation.

65. Pursuant to Rule 3665(e)(I) of the Commission’s RES rules, Public Service must file the contracts it enters into with CSG owners.  We direct Public Service to file all contracts it enters into from the 2015 and 2016 RFPs in a new application proceeding and to submit with the contracts testimony or other additional support to show that the Company acted in a prudent manner in entering into the contracts.  We also direct Staff to examine these filed contracts.  Staff shall report to the Commission whether the contracts comply with statutes and rules and shall recommend whether a full investigation into those contracts is needed to ensure the public interest is satisfied prior to cost recovery through rates.  Public Service may request the approval of the contracts within 90 days under Rule 3656(e) and shall consult with Staff prior to the filing of the application to develop a proposed timeline for the review.  The Commission may set the matter for hearing, as the contract shall not be deemed approved even if it is in the form of the Solar*Rewards Community Agreement previously filed in this proceeding. 
3. Authorization to Acquire CSGs

66. Consistent with our statutory obligation under § 40-2-127(5)(a)(IV), C.R.S., we established a minimum acquisition requirement of 6.5 MW per year and a maximum acquisition cap of 30 MW for each of the 2014, 2015, and 2016 RES compliance years in our Decision on Exceptions.  Public Service shall take actions to acquire the minimum compliance amount of 19.5 MW of CSG resources by the end of 2016.  Further, consistent with our Decision on Exceptions, Public Service is authorized to take actions to acquire up to of 90 MW of CSG by the end of 2016. 

II. ORDER

A. The Commission Orders That:

1. The Motion to Approve a Settlement Agreement filed by Public Service Company of Colorado (Public Service) on February 22, 2016 is denied, consistent with the discussion above.

2. Consistent with the discussion above,  Public Service shall file all contracts it enters into from its 2015 and 2016 competitive solicitations for Renewable Energy Credits from Community Solar Gardens in a new application proceeding and to submit with the contracts, testimony or other additional support to show that it acted in a prudent manner in entering into the contracts.  Staff of the Colorado Public Utilities Commission shall examine these filed contracts and shall report to the Commission whether the contracts comply with statutes and rules and shall recommend whether a full investigation into those contracts is required. 

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
4. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 16, 2016.
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