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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. On February 4, 2016, CenturyTel of Eagle, Inc. and CenturyTel of Colorado, Inc., doing business as CenturyLink (CenturyTel) filed Advice Letter No. 15-06, which proposes to revise PUC Tariff No. 14.  The proposed effective date of the tariff page filed with the Advice Letter is March 6, 2016.  Because the proposed revision pertains to services that are no longer regulated by the Commission, we reject this advice letter and tariff filing.  

B. Advice Letter and Proposed Tariff

2. CenturyTel is a rural incumbent local exchange provider (ILEC) with a local exchange tariff on file (Tariff No. 14).  Tariff No. 14 applies to, among other things, basic local exchange service, and it includes language, terms, and conditions related to its Convenience Fee Charge.  With this advice letter, CenturyTel seeks to revise language for its Convenience Fee Charge, which it charges when a customer chooses to complete a one-time payment with the assistance of a live customer service representative.  The Convenience Fee Charge does not apply to customers that make their payments by U.S. Mail, those having an agreement to make recurring bill payments, or those that pay online using their checking accounts. 
3. The advice letter and revised tariff states that CenturyTel may utilize a 
third-party vendor for acceptance and processing of any one-time payment, in which case the third-party vendor may assess a different convenience fee.    

4. No protest letters have been filed in this Proceeding.

C. Discussion

The General Assembly passed legislation in 2014 that reclassified basic service from § 40-15-201, C.R.S. (part 2) to § 40-15-401, C.R.S. (part 4) (2014 Telecom Legislation).
  Telecom services or products listed under § 40-15-401(1), C.R.S. “are exempt from regulation under this article or under the ‘Public Utilities Law’ of the state of Colorado.”  
Section 40-15-402(1), C.R.S., also emphasizes the deregulatory status of services listed in 

5. section 401, by stating: “[n]othing in articles 1 to 7 of this title [40] or parts 2 and 3 of this article [15] shall apply to deregulated services and products pursuant to this part 4.”  The 2014 Telecom Legislation also added § 40-15-401(3), C.R.S., which states: “[i]f a telecommunications service or product is not defined in part 1 of this article and is not classified under part 2 or 3 of this article, the telecommunications service or product is classified as a deregulated telecommunications service under this part 4.”   

6. Section 40-15-401, C.R.S., contains exceptions to the deregulation of basic service.  Under these exceptions, the Commission retains tariffing authority over basic service for: (a) the high cost support mechanism, as set forth in §§ 40-15-208 and 40-15-502, C.R.S.; (b) the price for basic service throughout an ILEC’s service territory based on the formula established in §§ 40-15-401(1)(b)(II)(A) and (B), C.R.S., through July 1, 2016; and 
(c) an ILEC’s obligations as a provider of last resort through July 1, 2016.
  
7. Additionally, under § 40-3-104, C.R.S., the Commission retains tariffing authority over providers that offer regulated services.  CenturyTel is an incumbent local exchange provider that provides regulated basic local exchange services.
8. Tariff No. 14, which CenturyTel is seeking to revise, applies to basic service.  However, the revised Convenience Fee Charge language applies to the price for a service that is separate and apart from the price for basic service.  The service—assistance by a customer service representative in making a one-time payment—is not defined in part 1 or classified in part 2 or part 3 of Article 15 of Title 40.  As a result, the service that is the subject of CenturyTel’s revised tariff is deregulated.  

9. The Commission is precluded under § 40-15-401, C.R.S., from exercising its jurisdiction to consider CenturyTel’s revision to Tariff No. 14.  We thus reject CenturyTel’s advice letter filing. 
II. ORDER 

A. The Commission Orders That:

1. Advice Letter No. 15-06 filed on February 4, 2016, by CenturyTel of Eagle, Inc. and CenturyTel of Colorado, Inc., doing business as CenturyTel, with attached tariff sheets contained within its Colorado P.U.C. Tariff No. 14, is rejected.  

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 2, 2016.
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COMMISSIONER FRANCES A. KONCILJA DISSENTING IN PART.



III. COMMISSIONER FRANCES A. KONCILJA DISSENTING IN PART:
1. Once again, I must concur in part and dissent in part from the majority decisions entered at the Commissioners’ Weekly Meeting of March 2, 2016.  The Commission has no jurisdiction over these types of filings.  The Commission’s failure to commence a notice of proposed rulemaking (NOPR) that would delete many of the Commission’s 248 pages of rules and rewrite some sections of these rules, in order to implement the 2014 Telecom Deregulation bills and to instead deal with these filings on a case-by-case basis is unfair to the telecom industry and wasteful of all parties’ resources.  More importantly, this case-by-case process is, in my opinion, a refusal by the Commission to implement policies and laws of the State of Colorado that were signed into law by the Governor in May, 2014.  I have only one vote, but I will not condone this refusal to embrace and implement The 2014 Telecom Deregulation. 

2. The Commission has put itself in the ridiculous position of forcing the telecom providers to file these types of tariffs, over which the Commission now has no jurisdiction and then rejecting the filing based on lack of jurisdiction.  It is a far more sensible process to commence the NOPR and give the industry the guidance and protection from violating invalid rules as opposed to engaging in these types of exercises, which in my opinion, destroy the credibility of this Commission.   
3. I filed a similar partial dissent in Proceeding No. 16A-0035T, an application filed by Onvoy, LLC (Onvoy).  In the Onvoy Decision, Decision No. C16-0184 issued March 3, 2016, after reading my dissent, the majority responded to my dissent, in a separate section of the Decision, with several excuses:

a.
The resolution of these types of filings is “ministerial” and that the 2014 Telecom Reform Legislation is “self-acting”.

b.
The Commission is really busy with more important matters—including  911 Rulemaking
 and the High Cost Support Mechanism (HCSM)
 proceeding

c.
No party has filed a petition to commence a NOPR and no party objected to Decision No. C16-0019, issued on January 11, 2016 in Proceeding No. 15D-0575T issued on January 11, 2016 which laid out the plan of the Commission to deal with these filings on a case-by-case basis.

4. The undersigned is the newest commissioner, having been sworn in on January 12, 2016.  I have now had an opportunity to review the filings in Proceeding 
No 15D-0575T, a proceeding instituted by the Commission and the Decision closing that proceeding, Decision No. C16-0019, was adopted on January 6, 2016.  

5. Proceeding No. 15D-0575T was not a rulemaking—it was a proceeding commenced by the Commission that essentially asked the industry to write draft rules implementing The 2014 Telecom Deregulation.  If one reads the filings in 15D-0575T, which I now have done, there is no conceivable basis on which to conclude that the telecom industry or the rural cities and counties agreed to this type of case-by-case approach.  To assert that as a reason for failing to commence a NOPR is disingenuous.  However, that is exactly what the Majority has done in their response to my partial dissent in Decision No. C16-0184.

6. A review of the filings establishes that a number of parties formally intervened in Proceeding No. 15D-0575T.  Almost all of them objected to the approach the Commission was taking and most of the parties DEMANDED that the Commission commence a NOPR.  The fact that none of those parties filed objections to the Commission’s Decision No. C16-0019 adopted by the Commission on January 6, 2016 is more of an indication that they expected no relief from this Commission, that the Commission was not and would not do its job of commencing a NOPR, and that they had no faith in the Commission.

One small rural telecom company Chaffee County Telecom and the City of Cortez filed public comments, as opposed to intervening.  I assume they proceeded in that fashion because it was less expensive than hiring an attorney.
  Those comments accused the Commission of failing to do its job, wanting the industry to perform the job of the Commission, and that asking the industry to perform the job of the Commission would result in favoring the 

7. party with the greatest financial resources—essentially destroying the hard work of the small cities and counties in working on the 2014 Telecom Legislation, which they believed would bring competition and choices for the consumers in the rural parts of the state.

8. The City of Cortez, through its Mayor Karen Sheek submitted comments to the Commission which are part of the record and were received by the Commission on August 31, 2015. In a little over one page, Mayor Sheek, succinctly laid out the issue and the concerns with the failure of the Commission to commence a NOPR. 

9. Mayor Sheek requested that the Commission “abandon” the proceeding and commence a proper rulemaking to address the implementation of the May 2014 Telecom Legislation as follows:

Cortez City Council feels this action by the Commission gave a select few the ‘keys to the kingdom’ and allowed them to pick winners and losers.  In addition, the Commission also asked the industry to opine on which other provider’s operating authorities are invalid.  The action will favor the largest telecom providers with the greatest financial resources to limit or injure smaller telecom providers.

The Cities and Counties of Colorado have worked very hard to bring competition and choices for the consumer for broadband services to the rural parts of our State.  We believe this action by the Commission puts all the hard work and investments made by those entities in jeopardy.  It also gives a select few an unfair advantage over local providers that currently serve the rural areas; providers who have stepped in to upgrade services that the large providers are not willing to offer.  
See pages 1 and 2 of the City of Cortez public comment letter filed in 
15D-0575T on August 31, 2015.
10. Mayor Sheek concluded by requesting that Proceeding No. 15D-0575T be abandoned and that the Commission  proceed with proposing and adopting new rules pursuant to the Administrative Procedures Act.  

11. Ralph Abrams, CEO of Colorado Central Telecom in Crestone, Colorado, sent a letter dated August 21, 2015, which was received by the Commission on August 26, 2015 and is part of the record in 15D-0575T.  Mr. Abrams states:

Between May 2014 and the opening of this proceeding on July 1, 2015, however, the Commission opened no rulemaking proceeding to interpret these sweeping statutory changes, explain its rationale, permit office of legislative services and the Attorney General’s offices to review these changes, provide any statement of economic impact or otherwise follow the State Administrative Procedures Act. § 24-4-101 et seq  C.R.S. (2015).
Responding to industry concerns that the May 2014 Telecom Legislation asymmetrically favors traditional incumbent providers and exhibits technologically-based bias against new technologies, the Commission suddenly opened the instant proceeding.  Instead of announcing new rules or providing a basis for this action, however, the Commission instead asked the industry to do the job for them.  It is as if a referee is asking players on opposing football teams to make their best arguments over what kind of touchdown counts in a contested game.  In addition, the Commission also asked the industry to opine on which other provider’s operating authorities are invalid, or in the referee analogy, simply turning over both the entire question of what the rules are and whom should win the game to the teams.  Obviously the teams with the greatest financial resources would win that war of attrition.

Accordingly, we request that the instant proceeding be abandoned, the Commission propose their new rules, explain their basis, provide economic impact, and upon appropriate approvals, engage in statewide collaborative workshops and fact-finding proceedings to determine how best to address the May 2014 Telecom Legislation. 

12. I am dumbfounded that anyone could read this record and conclude that anyone has blessed the Commission process of refusing to commence a NOPR for almost two years and to instead force case-by-case resolutions of filings.  

13. A fair reading of this record is that many in the industry thought this approach of forcing the industry to develop proposed rules was, in the vernacular, a crazy way to conduct the business of the Commission and they objected to it. I see nothing in this record that provides any basis to conclude that the vast majority of the industry approved of this approach.  The vast majority of the telecom industry that filed formal interventions objected to this approach. The record clearly establishes that the smaller rural participants were outraged at this approach, which they believed unfairly favored the larger industry participants, to the detriment of the smaller and rural carriers and towns.  They wanted and demanded that the Commission commence a NOPR.

14. The Majority’s next excuse is that it was too busy in the last almost two years and had other priorities is similarly astounding.  The job of this Commission and what we all swore to do when we commenced our service is to perform the duties of our office.  Failing to institute a NOPR for almost two years to implement this deregulation is not acceptable.  I may have only one vote, but I will not give my blessing or approval to this approach. 

15. To provide some additional background as to how we got to this present sorry state of affairs, I review the history of The 2014 Telecom Deregulation. 

16. Almost two years ago, Governor Hickenlooper signed into law five bills that deregulated much of the telecommunications industry, made changes to the HCSM and provided incentives to build out networks in the rural areas of Colorado, collectively referred to as The 2014 Telecom Deregulation.
 The legislation and Governor Hickenlooper’s signing message clearly established that the policy of the State of Colorado was to immediately proceed on a path of deregulation, and at the same time to provide incentives and programs for the deployment of broadband communications throughout the State of Colorado—especially in the rural areas. 

17. In the years leading up to The 2014 Telecom Deregulation, the Commission had adopted 246 pages of rules and regulations that specifically apply to telecommunications.  See 4 Code of Colorado Regulations (CCR) 723-2 of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products.  It is obvious that many of these rules must be repealed and or rewritten to make them consistent with and compliant with 
The 2014 Telecom Deregulation.
18. The failure of the Commission to commence a NOPR to repeal the current rules and to implement The 2014 Telecom Deregulation places providers such as CenturyTel of Colorado in Proceeding No. No 16AL-0072T and El Paso County Telephone in Proceeding No. 16AL-0073T in the position of violating the current rules of the Commission unless the carrier files an advice letter such as these, even though the Commission has no authority over deregulated services.  A carrier that fails to comply with the current rules faces possible civil penalties and fines. 

19. Requiring telecom companies to file applications, advice letters and or tariffs involving services that are no longer regulated is wasteful and inefficient of industry resources, as well as the resources of the Staff of the Commission (Staff).

Section 40-2-108(1), C.R.S., states: “The commission shall promulgate such rules as are necessary for the proper administration and enforcement of this title…”  A review of the agendas of the Commission from the last 20 months establishes that, with the exception of rules associated with Emergency 911 Services and the adoption of Decision No. C14-0635-I in 

20. Proceeding No. 13M-0877T at the June 11, 2014 Commissioners’ Weekly Meeting,
 there were no agenda items to discuss whether or not the Commission should commence a notice of proposed rulemaking to implement The 2014 Telecom Deregulation.
 It is troubling that a decision was made to delay rulemaking for almost two years, but that the issue was never even discussed in an open meeting among the commissioners even though Staff had commenced the process in June 2014.

21. The law in Colorado is clear that substituting an adjudicative process for rulemaking is improper.  See, for example, Colorado Office of Consumer Counsel v. Mountain State Telephone and Telegraph Company, 816 P.2d 278, 284-285 (Colo. 1991)  and  Home Builders Association of Metropolitan Denver v. Public Utilities Commission, 720 P.2d 552, 561 (Colo. 1986).  That, however, is exactly what the Commission has done by refusing to commence a NOPR.

22. Rather than commencing a rulemaking process, the Commission has forced the industry to request individual adjudications of the applicability of the rules and even then the Commission has merely refused to consider the requests and or to reject them for lack of jurisdiction.

23. In Decision No. C16-0019 which closed the Commission instituted proceeding 15D-0575T, the Commission made clear that it was not commencing a NOPR to address The 2014 Telecom Deregulation but would proceed on a case-by case-basis, unless someone filed a petition to commence a NOPR.  It is the job of the Commission to implement the law through its rules.

24. To assert, as the Majority does, that it is now okay not to commence a NOPR because no one filed an objection to Decision No. C16-0019 in Proceeding No. 15D-0575T because no one asked the Commission in an objection or new petition to do our job, is truly troubling.  It appears to me that the Commission beat these companies and small towns into submission with all of this process that never resolved the fundamental issues.   Why should small local companies and/or towns such as Cortez spend more money that they do not have when the Commission ignored their concerns for almost two years?

25. A “rule-making proceeding is essentially quasi-legislative in character, in that it involves the promulgation of a regulation, often reflective of a policy judgment relating to matters of a permanent or general character and not normally restricted to identifiable persons or groups and usually prospective in nature.”  See City of Aurora v. Public Utilities Commission, 785 P.2d 128-, 1286-87 (Colo., 1990).
26. The failure of the Commission to issue a notice of proposed rulemaking to 
repeal and or amend almost 250 pages of regulations, most of which are invalid as a result 
of the deregulation creates an arbitrary and inefficient regulatory environment for the telecommunications participants in the State of Colorado.
 
27. This Commission is telling CenturyTel, El Paso County Telephone, and others similarly situated that should they file these types of Advice Letters, the Commission will consider them and reject them for lack of jurisdiction.  

28. The Commission should issue a decision that immediately strikes all rules that deal with deregulated services as being void for lack of jurisdiction and also commence the NOPR.

29. For all of these reasons, I concur in rejecting these Advice Letters for lack of jurisdiction, but dissent from those parts of the Decisions that refuse to fully implement The 2014 Telecom Deregulation and those parts of the Decisions that assert that this is a rational way for the Commission to fulfill its responsibilities to the citizens of the State of Colorado.

	
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________
                                          Commissioner




� The 2014 Telecom Legislation includes House Bill (HB) 14-1327, HB14-1328, HB14-1329, and �HB14-1331, effective in May 2014.


� See also Decision Nos. R15-0209 issued March 5, 2015; C15-0399 issued April 29, 2015; and C15-0575 issued June 18, 2015; in consolidated Proceeding Nos. 14AL-0816T, 14AL-0882T, and 14AL-0887T.


� The Majority is accurate that a NOPR was commenced with respect to the 911 rules.  The Administrative Law Judge assigned to the task will likely make proposed findings and recommendations in the next week.


� There is still no NOPR for the HCSM rules.


� It is interesting to note that under the Commission rules, once an action is commenced, interested parties are prohibited from contacting the Commissioners because that is ex parte contact.  Up until that point, citizens and the industry can request a meeting with individual commissioners on matters of general interest.  These strict rules do not apply when a NOPR is in the discussion stage.  Thus, one of the effects of commencing an action such as 15D-0575T is that citizens, cities and counties and industry, large and small, must refrain from contacting the Commissioners or Commission Staff other than through public filings.  


� On May 9 and 10, 2014, Governor Hickenlooper signed into law the following:


House Bill 14-1327:  Measures to Expand Deployment Communication Networks;


House Bill 14-1328:  Connect Colorado Broadband Act;


	House Bill 14-1329:  Deregulation of Internet Protocol;


	House Bill 14-1330:  Updating Telecommunications Technology Language; and


House Bill 14-1331:  Regulation of Basis Local Exchange Service.





� Proceeding No. 13M-0877T involved only the HCSM rules.  The HCSM rules encompass less than 10 pages of rules, not the complete 248-page set of telecom rules at 4 CCR 723-2.  Proceeding No. 13M-0877T, resulted in a 160-page report from the Administrative Law Judge issued on October 27, 2015.  However, the report did not include proposed rules and there has been no action on considering changes to the less than ten pages of HCSM rules.


� The Commission’s decision to discuss telecommunications rulemaking at the meeting on February 24, 2016 occurred after the undersigned raised the issue at the meeting of February 11, 2016 and indicated that she would dissent from entering decisions of this type until a NOPR of the telecommunications rules was in place.


� On June 12, 2014, the telecommunications section of the Commission sent an electronic notice to several hundred industry participants inviting them to participate in an informal workshop “to discuss the impact of the recently enacted Telecom Reform Bills on the Commission’s rules, processes and procedures.”  The invitation excluded from the discussion the creation and implementation of the Broadband Development Board or addressing Basic Emergency Service.   The workshop occurred on Friday, June 20, 2014.  Although Commission Staff began this review process in June 2014, the Commission has not commenced a notice of proposed rulemaking, other than in the area of 911 emergency service as set forth in paragraph 3 above.


� See 16AL-0030T; 16AL-0061T; 16AL-0062T; and 16AL-0074T.


� Even if one disagreed with The 2014 Telecom Deregulation, the Colorado Legislature provided a “look back” in 2018 as an opportunity for the Commission to review the effects of deregulation.  By failing to promulgate rules implementing the deregulation for almost two years, it would appear unlikely that the Commission will be in a position to collect and analyze data in the next two years to make a reasoned analysis of the effects of deregulation and come up with possible changes to the law.


� Repeal of 100 or 150 pages of the telecommunications rules would also show support for and implementation of the Governor’s Lean Project to streamline government.
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