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I. BY THE COMMISSION

A. Statement
1. On January 11, 2016, we issued Decision No. C16-0027 (Decision on Settlement) approving, with modifications, the Stipulation and Corrected Settlement Agreement (Settlement) joined by CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso County Telephone Company, doing business as CenturyLink (collectively CenturyLink); and the Staff of the Colorado Public Utilities Commission (Staff), Colorado Telecommunications Association (CTA), and Northern Colorado Communications, LLC (NCC) (collectively the Settling Parties).  

2. The Settlement proposed High Cost Support Mechanism (HCSM) support amounts to be paid to CenturyLink, to the Rural Incumbent Local Exchange Carriers (RLECs) that are members of CTA, to NCC, and to N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero), for each year from 2015 to 2018.  The Decision on Settlement accepted the proposed payment of stipulated annual support amounts to CenturyLink and the RLECs, with certain contingencies, and altered calculation of the proposed payments to NCC and Viaero.  The Commission directed the HCSM Administrator to calculate and distribute payments consistent with the Decision on Settlement.  In addition, in the Decision on Settlement, we found 46 of the 48 wire centers under examination in Proceeding No. 14M-0947T to have effective competition for basic telecommunications service.  

3. On February 1, 2016, CenturyLink filed an Application for Rehearing, Reargument, or Reconsideration (RRR) and Request for Approval of Modified Settlement Agreement (CenturyLink RRR Application).  NCC also filed an Application for RRR (NCC RRR Application) of the Decision on Settlement.  Neither CenturyLink nor NCC challenges the findings regarding the 46 wire centers where we found effective competition.  Their applications for RRR instead address the payment of HCSM support under the terms of the Settlement.

4. Consistent with the discussion below, we deny the applications for RRR.  We find the Decision on Settlement serves the public interest with a superior balance between the two primary purposes of the HCSM to provide:  (a) financial assistance for basic service in rural, high cost geographic support areas;
 and (b) access to broadband service through broadband networks in unserved areas by providing funds to the Broadband Deployment Board (BDB).
  

5. In addition, we require CenturyLink to file a notice in this Proceeding, within ten days of the mailed date of this Decision, stating whether it intends to withdraw from the Settlement, as modified by our Decision on Settlement. This notice will assist us in transferring available funds to the BDB as soon as practical, consistent with the intent of the Settlement “to maximize the funds available to transfer to the Broadband Fund created by C.R.S. § 40-15-509.5, particularly in the initial years of the [Settlement].”

B. CenturyLink RRR Application

6. The Decision on Settlement authorizes the HCSM Administrator to provide up to $30.25 million to CenturyLink for each of the years 2015, 2016, 2017, and 2018, subject to certain assurances from CenturyLink in accordance with statutory directives and Article 15 of Title 40.
  We found that approval of the Settlement, with modifications, would make transfers to the BDB possible, because HCSM funds would be available without increasing the current 2.6 percent HCSM surcharge rate.
  We stated that the $30.25 million annual disbursement to CenturyLink is contingent on annual collections to the HCSM at the 2.6 percent surcharge rate of at least $36 million.
  In the event the HCSM Administrator anticipates annual contributions to be less than $36 million, the HCSM Administrator is directed to adjust quarterly disbursements downward so that the annual total disbursements would not exceed the HCSM collections for the year.
 

7. CenturyLink states that the Settling Parties accept, for the most part, the Commission’s modifications of the Settlement as set forth in the Decision on Settlement. However, CenturyLink “recommends … that to facilitate straightforward implementation and interpretation of the [Settlement], the Commission approve a single [Modified Agreement] that reflects all of the terms ordered by the Commission and agreed to by the Settling Parties.”
  

1. Payment of Stipulated Amounts

In its RRR filing, CenturyLink proposes that the Commission approve a Modified Stipulation and Settlement Agreement (Modified Agreement).  CenturyLink represents that the Modified Agreement is intended to track the requirements and to include the language ordered by the Commission in the Decision on Settlement, with certain exceptions as raised in the RRR filings, including CenturyLink’s alternative proposals for reducing distributions from the 

8. HCSM fund in the event that collections generated by the 2.6 percent surcharge rate, including any accounting reserves, are insufficient to meet stipulated amounts.  

9. CenturyLink attached to its RRR application two proposed versions of a Modified Agreement for Commission consideration, each corresponding to an alternative proposal for calculating HCSM distributions should collections at the 2.6 percent surcharge rate fall below levels sufficient to meet the distributions as provided in the Settlement, attached to the CenturyLink RRR Application as “Exhibit A” and “Exhibit B.”
  CenturyLink requests that the Commission adopt one of these methods in the Modified Agreement.  

10. Under CenturyLink’s Exhibit A proposal, the HCSM Administrator would calculate each year: (a) “Collected Amounts,” the sum of all HCSM contributions for the year plus and accounting reserve in the current HCSM fund; and (b) a “Support Budget,” consisting of the amounts stipulated in the Settlement, support due to Eligible Providers (EPs) who are not parties to the Settlement (e.g., Viaero), and $4.25 million for distribution to the BDB.  If the Support Budget exceeds the Collected Amounts, distributions would be reduced proportionately.

11. CenturyLink states that the Exhibit A alternative to the Decision on Settlement does not require reductions to EPs that are not signatories of the Modified Agreement or to the BDB.  CenturyLink clarifies that if there are shortfalls in the annual HCSM collections, reductions would have to be made if the Commission were to maintain the 2.6 percent surcharge.  

12. Under CenturyLink’s Exhibit B, the HCSM Administrator would create a “Collection Shortfall Reserve” for 2017 and 2018.  The Collection Shortfall Reserve equals the anticipated difference between forecasted HCSM collections and the $36 million threshold set forth in the Decision on Settlement.  The Collection Shortfall Reserve would be used, if necessary, to cover stipulated distributions should there be shortfalls in annual collections in 2017 and 2018. 
13. We decline to adopt either of CenturyLink’s alternative proposals.  Both are more restrictive in terms of the Commission’s options in administering the HCSM fund over the 
four-year term of the Settlement as we balance the dual purposes of the HCSM.  The record in this Proceeding does not support the establishment of a budget for transfers to the BDB proposed in Exhibit A, and the Decision on Settlement does not preclude the Commission from reserving sufficient cash in the HCSM Fund to help fund future stipulated disbursements as suggested in Exhibit B.  
14. The Settling Parties have demonstrated that HCSM Fund balances will be sufficient to cover the $60.5 million in stipulated disbursements to CenturyLink and the additional payments established by the Decision on Settlement for 2015 and 2106.
  Our preferred contingency method for addressing HCSM distributions in 2017 and 2018 as set forth in the Decision on Settlement is based, in part, on the confidence of the witnesses for the Settling Parties that sufficient funds also will be available to pay all stipulated amounts.
  
15. The $36 million threshold for contributions established in our Decision on Settlement equals the sum of the stipulated amounts for 2017 and 2018, when contributions may be insufficient ($30.25 for CenturyLink, $1.38 million for the rural carriers represented by CTA, and $159,000 for NNTC Wireless, LLC), plus $4.3 million that was anticipated to be paid in 2015 to competitive EPs that did not join in the Settlement,
 and a measure of annual HCSM administrative costs,
 rounded down to the nearest million dollars.  The inclusion of $4.3 million of funds for competitive EPs helps to ensure HCSM support will be available to foster the development of competition for basic service in additional high cost, rural areas in Colorado.

16. The contingency method in the Decision on Settlement provides CenturyLink reasonable certainty regarding its stipulated distributions in 2017 and 2018, because the prescribed reductions in CenturyLink’s HCSM distributions when annual collections fall below $36 million allow for a high percentage of those amounts to be payable by the HCSM Administrator without further regulatory process.  The $36 million figure also will place the Commission in a position to consider how to make CenturyLink whole relative to the stipulated amounts, particularly if new market entrants in rural areas do not require the full amount of HCSM support reflected in the $36 million threshold.  The Commission may also consider whether it is necessary to increase the 2.6 percent surcharge rate in order to pay the stipulated amounts in full, provided that we find, when necessary, that an increase in the surcharge rate above the current 2.6 percent is consistent with the intent of the 2014 Telecom Reform Legislation.

2. Adoption of Modified Settlement

With respect to its request for the Commission to approve a Modified Agreement, CenturyLink states that the versions of the agreement attached to its RRR filing are not presented as a new agreement, but rather, as filings drafted in an effort to reflect the Commission’s 

17. Decision on Settlement.  CenturyLink asks that the Commission direct the Settling Parties to execute and file a version of the Modified Settlement – along with any other edits or modifications ordered by the Commission – as a “final compliance filing” within this proceeding.
 

18. As proposed, the Modified Agreement would require significant revision to accurately reflect the Decision on Settlement.  For example, Section 1 of the Modified Settlement remains primarily unchanged and explains how CenturyLink and Staff used a proxy cost model to arrive at the stipulated amounts.  The Decision on Settlement did not adopt this approach and instead accepted the stipulated amount ($30.25 million annually) provided that CenturyLink accepts the requirements and terms set forth in our Decision on Settlement.  
19. Section 9 of the Modified Agreement discusses resolution of the determinations of effective competition in the wire centers examined in Proceeding No. 14M-0947T and is largely unmodified from the Settlement.  For instance, Paragraph No. 9.3 states that “[t]he 46 wire centers declared to [have effective competition] pursuant to this [Settlement] shall remain as ECAs throughout and after the term of this [Settlement] … [and] shall not constitute a binding precedent against any interested party or the Commission.”  This paragraph is incorrect.  The Commission made affirmative findings of effective competition for the 46 wire centers in our Decision on Settlement based on the record in this proceeding.  

20. The Decision on Settlement accurately reflects the Commission’s determinations and required modifications to the Settlement; a Modified Agreement is unnecessary.  CenturyLink does not claim that, by proposing the Modified Agreement, it is requesting to revise our Decision on Settlement, or that it challenges specific findings of the Commission.  In addition, we disagree with CenturyLink that such a filing would be similar to a “compliance filing” made in conjunction with interconnection agreement proceedings or tariff filings.  Attaching a modified agreement, particularly when no specific aspect of the Decision on Settlement is questioned, is unusual and we do not adopt this procedural practice.   
21. Therefore, we deny the request to allow for the filing of an updated Modified Agreement.  
C. NCC RRR Application

22. NCC states that the Commission should reconsider its decision authorizing HCSM support based on NCC’s 2015 line counts and should instead allow NCC to receive $500,000 in HCSM support for 2015, as negotiated and reflected in the Settlement.  

23. NCC states that if it is not allowed $500,000 in HCSM support, it will not have received its benefit of negotiating.  NCC initially contested Staff’s recommendation that the Weldona wire center serving area be found to have effective competition, but states that it agreed to drop its objection as part of the Settlement negotiations that yielded a higher HCSM distribution in 2015.  Furthermore, NCC states that because the statute and rule favor settlements, the Commission should respect the terms of the Settlement as it applies to NCC.  NCC further states that it is a unique provider in this proceeding because it provides voice and broadband service in a rural area, has only begun building out its network and acquiring customers in 2015, and “will not quality for the state’s Broadband Fund….”

24. We deny NCC’s request.  To provide NCC funding in excess of its line counts for 2015 would be contrary to the statute and the public interest.  

25. Consistent with Rule 1408 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission encourages settlement in contested proceedings.  However, the Commission is not obligated to accept terms of settlements, particularly if it finds settlement terms contrary to the public interest or statute.  The Commission’s determinations regarding distributions of HCSM funding to NCC are consistent with § 40-15-208(2)(a)(II), C.R.S., that requires the Commission to “ensure” that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to the provider’s customers. By conditioning an HCSM payment on actual line count the Commission is ensuring that the funds from the HCSM provided to NCC are not in excess of NCC’s costs of providing local exchange service to its customers.  

26. Consistent with Section 207, after notice and opportunity for hearing, the Commission considered all statutory factors prior to making a determination that 46 wire centers have effective competition, including the Weldona wire center.  Staff’s testimony is compelling that this determination of effective competition is in the public interest.  NCC fully participated, and received both notice and opportunity for hearing in this proceeding.  NCC is incorrect that the Commission must pay additional HCSM funds in exchange for NCC joining the Settlement.  

27. Finally, NCC’s claims of uniqueness, particularly with regard to its broadband network, are not applicable to this Proceeding.  The Commission cannot provide HCSM funds directly to a broadband provider to support the development of broadband networks in Colorado.  We can only provide HCSM funds to the BDB, consistent with § 40-15-509.5, C.R.S.  As a result, NCC's broadband network is irrelevant to the Commission's HCSM distribution decision.

D. Transfers to the Broadband Development Board

28. We agree with CenturyLink that the approval of the Settlement, with modifications, facilitates transfer to the BDB in a more expedited fashion than might otherwise be possible.
  As soon as practical, we will open a proceeding to consider the transfer of HCSM funds to the BDB consistent with § 40-15-509.5(3), C.R.S.  To assist us in the timing of the opening of this new proceeding, we direct CenturyLink to file notice of whether it will withdraw from the Settlement, as modified by the Decision on Settlement, no later than ten calendar days from the mailed date of this Decision.  

II. ORDER

A. The Commission Orders That: 

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C16-0027 filed on February 1, 2016, by Qwest Corporation, doing business as CenturyLink QC; CenturyTel of Eagle, Inc.; CenturyTel of Colorado, Inc.; and El Paso Telephone Company (collectively CenturyLink) is denied, consistent with the discussion above.

2. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C16-0027 filed on February 1, 2016, by Northern Colorado Communications, LLC is denied, consistent with the discussion above.

3. CenturyLink shall file, no later than ten days after the mailed date of this Decision, a notice in this proceeding indicating whether it is withdrawing from the Stipulation and Settlement Agreement as modified by Decision No. C16-0027, consistent with the discussion above.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 24, 2016.
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� § 40-15-208(2)(a)(I)(A), C.R.S. 


� § 40-15-208(2)(a)(I)(B), C.R.S.


� Settlement, Recital and Introduction, p. 3.


� The sum of the stipulated HCSM support to CenturyLink equals 4 X $30.25 million, or $121 million.


� See the Decision on Settlement, ¶ ¶ 85-88. 


� Pursuant to the Decision on Settlement, if CenturyLink complies with the modifications found to benefit the public interest, in the event HCSM contributions equal the projected amounts in Hearing Exhibit 12 for the �four-year term of the Settlement, CenturyLink would receive no less than $117.7 million.


� Decision on Settlement, ¶ 94.


� CenturyLink RRR Application, at 3.


� Changes in each are reflected in proposed calculations in ¶ 6.1, which CenturyLink represents as the only provisions that differ between Modified Agreements attached as Exhibits A and B. 


� Hearing Exhibit 12, Answer Testimony of John T. Scott, First Corrected Attachment JTS-01.


� See November 17, 2015, Hearing Transcript, at 168-171.


� Hearing Exhibit 32, 2014 Annual Report of the Colorado High Cost Support Mechanism, prepared by Staff, December 1, 2014, p. 15.


� Id.


� The bills include: House Bill (HB) 14-1327, HB14-1328, HB14-1329, HB14-1330, and HB14-1331.


� CenturyLink RRR Application, at 5.


� NCC RRR, at 2-3.


� Decision on Settlement, ¶ 75.
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