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I. BY THE COMMISSION

A. Statement
1. This Decision addresses the request for rehearing, reargument, or reconsideration (RRR) filed on January 25, 2016 by Vote Solar, Inc. (Vote Solar), to the Commission’s decisions on exceptions,
 which approved, with modifications, the method proposed by Public Service Company of Colorado (Public Service or Company) for establishing system-wide, 
forward-looking marginal energy costs to calculate the energy payment rate component of the standard rates for Qualifying Facilities (QFs) with a design capacity between 10 and 100 kilowatts (kW).
  
2. Through its application for RRR, Vote Solar requests reconsideration of two issues: (a) Vote Solar disagrees with the Commission’s determinations that requires QFs that sell power to Public Service under the small QF tariff to relinquish the associated renewable energy credits (RECs) to the Company; (b) Vote Solar requests reconsideration of the Commission’s decision to approve Public Service’s proposed use of 1 megawatt (MW) block of QFs to derive marginal energy costs.  We deny Vote Solar’s requests for RRR, with clarification, as discussed below. 
B. Background

3. On August 27, 2013, Public Service filed Advice Letter No. 1649 - Electric 
with a revised tariff to implement new methods to derive standard payment rates for small QFs.  The matter was referred to Administrative Law Judge (ALJ) Mana Jennings-Fader for a recommended decision. 
4. On September 19, 2014, by Decision No. C14-1153, the Commission addressed the exceptions to the ALJ’s initial recommended decision setting forth a methodology for deriving the standard purchase rates for capacity and energy produced by small QFs.  The Commission permanently suspended the proposed tariff sheets; found much of Public Service’s proposed methodology for determining the capacity and energy payment rate components of the standard rate acceptable, with some modifications; and remanded the proceeding back to the ALJ for additional findings and hearings on how Public Service shall establish forward-looking system marginal energy costs (i.e., Step 1 of a multiple step methodology for determining the energy payment rate component of the standard rate).  

5. As relevant here, within Decision No. C14-1153, the Commission rejected Vote Solar’s arguments on exceptions, and affirmed the ALJ’s Recommended Decision that the sale and purchase of energy upon the QF tariff automatically would include any RECs associated with the generation of energy through renewable sources. 

6. On November 5, 2015, ALJ Jennings-Fader issued Decision No. R15-1177 (Recommended Decision on Remand).
 Among its determinations, the Recommended Decision on Remand approves, with modifications, the method proposed by Public Service to calculate Step 1 of the methodology for determining avoided costs for the determination of the energy payment rate component of the standard rate. 

7. On November 12, 2015, by Decision No. 1207-I, the Commission stayed the Recommended Decision on Remand on its own motion, in part to provide procedural clarity consistent with Decision No. C14-1153, so that the Decision may be final as to the full QF methodology.   Exceptions to the Recommended Decision on Remand were timely filed by Public Service and Vote Solar. Staff of the Commission and Vote Solar filed responses to exceptions.
8. Through Decision No. C16-0005, issued January 5, 2016, the Commission addressed the exceptions on the narrowly remanded issue of calculating Step 1 for the energy payment rate components of the standard rate.  As to Vote Solar’s request to include a 100 MW model run, the Commission agreed with the ALJ that this record does not support the 100 MW block model run proposed by Vote Solar.  However, the Commission found it necessary to require additional information to determine whether the aggregate block of QFs to derive marginal costs should be updated. Therefore, the Commission ordered Public Service to report the number of current customers taking service under the small QF tariff and projections of customers to take service in the next calendar year in its annual Advice Letter Filing.

9. The Commission adopted the full QF methodology for deriving the capacity and energy payment rate components of the standard rate, as modified in its decisions on exceptions, Decision Nos. C14-1153 and C16-0005. These determinations were then subject to RRR pursuant to § 40-6-114, C.R.S.  Vote Solar timely filed its application for RRR.

C. Application for RRR Filed by Vote Solar

1. Retention of RECs or Additional Compensation
10. The Commission approved Public Service’s proposal to require small QFs to bundle the Company’s RECs associated with the power Public Service buys. The tariff provides:

[W]ith the sale of power to the Company by the QF, the Company is purchasing the [REC] associated with power generated from an Eligible Energy Resource, unless otherwise agreed to by the Company and the QF. 

11. Vote Solar argues that the tariff condition effectively allows Public Service to take ownership of the QF-generated RECs without paying for them. Vote Solar argues that state law does not support transfer of the RECs without payment separate from the required avoided cost payment pursuant to the federal Public Utility Regulatory Policy Act of 1978 (PURPA). It therefore requests the Commission reject the tariff provision that requires the RECs to be transferred along with the sold renewable energy. Alternatively, if the Commission determines that RECs must be bundled with the sold energy, Vote Solar requests that the Commission require Public Service to pay the avoided cost plus an additional rate (e.g., for small solar QFs, Public Service should use the prices set in its Solar*Rewards program). 

12. The ALJ fully considered this issue, as did the Commission on exceptions. The Federal Energy Regulatory Commission (FERC) leaves the transfer of ownership of RECs up to state law.  FERC has made clear that RECs are not “inherently convey[ed] pursuant to an avoided cost contract to the purchasing utility.” Am. Ref-Fuel Co., 107 FERC ¶ 61,016 at ¶ 16 (April 15, 2004).  Rather, RECs exist “outside the confines of PURPA” and utilities’ obligation to purchase power from QFs. Am. Ref-Fuel Co., 105 FERC ¶ 61,004 at ¶ 23 (October 1, 2003). However, “[w]hile a state may decide that a sale of power at wholesale automatically transfers ownership of the state-created RECs, that requirement must find its authority in state law, not PURPA.” Id., at ¶ 24. 

13. In 2012, FERC found that: 
contracts for the sale of QF capacity and energy entered into pursuant to PURPA do not convey RECs to the purchasing utility (absent express provision in a contract to the contrary)…. [A]n electric utility is not required to pay the QF more than the avoided costs of generating the power itself or of purchasing from another source. [These avoided cost rates] are not intended to compensate the QF for more than the capacity and energy. 
Morgantown Energy Associates., 139 FERC ¶ 61,066, paragraphs 46-47 (emphasis added).  To the extent a state finds that the avoided-cost rates also compensate for RECs, the state decision is inconsistent with PURPA. Id.
14. Under Colorado law, renewable energy is a bundled product; i.e., RECs and energy are part of a single product. Decision No. R14-0911 issued August 1, 2014, at ¶¶ 199-203. The ALJ notes that, after FERC’s Am. Ref-Fuel Co. decision, the Colorado PUC addressed the issue of what entity owns the RECs associated with QF energy sales in Proceeding 
No. 05R-112E, In the Matter of the Proposed Rules Implementing Renewable Energy Standards, 4 CCR 723-3. In that proceeding, the Commission determined that “the purchaser of the energy in these [QF] PPAs has purchased all attributes of the energy, which includes the RECs.” Decision No. C05-1461 at ¶ 97. 

15. We agree with the ALJ.  Under state law and Commission precedent, the RECs are “bundled” with the renewable energy. 
  If the REC is sold separately, the energy is no longer “renewable” and would not be eligible for the rates provided under the small QF tariff.  We therefore deny Vote Solar’s request in its RRR for the Commission to reject the tariff terms and separate the sale of energy from the REC. 
16.   Vote Solar next argues that “[a]lthough state law controls the question of REC ownership, FERC has provided key guidance on the appropriateness of relying on PURPA avoided-cost rates to justify REC acquisition….”
 Vote Solar claims on page 11 of its RRR that FERC “has explained that a [state] commission finding that PURPA avoided-cost rates also compensate for RECs would be ‘inconsistent with PURPA.’” Morgantown Energy Associates., 139 FERC ¶ 61,066, para. 47 (April 24, 2012).  Therefore, Vote Solar argues that, if the Commission declines to revise its decision and reject bundling the REC with the purchase, the Commission should require Public Service to pay for the RECs it acquires through a separate tariff provision. Vote Solar proposes QFs should be provided the avoided costs plus additional prices set in Public Service’s Solar*Rewards program. 
17. Under this small QF tariff, no additional price for the REC is required.  Contrary to Vote Solar’s arguments, the ALJ and this Commission did not find that the avoided costs also compensate for the RECs; rather the RECs automatically transfer with sale, consistent with state law, and no additional cost is included under the terms of the tariff.  The methodology approved is for avoided costs.  Pursuant to the express terms of the buy-all sell-all tariff considered in this proceeding, “unless otherwise agreed to by the Company and the QF,”
 the RECs are included with the sale automatically.   

18. We agree with the ALJ that based on this record and the express terms of the tariff, RECs automatically transfer with the sale of energy pursuant to the small QF tariff and no payment in addition to the avoided cost calculation is required.  Sale under the small QF tariff is at the QF’s option; QFs may refuse sale under the QF tariff and pursue other sale options or programs in their discretion, including without limitation the Solar*Rewards program.  
2. Unit of Change for Deriving Marginal Energy Cost

Vote Solar’s second request in its RRR argues that the Commission should overturn the ALJ’s approval of Public Service’s proposed unit of change for deriving results from PLEXOS®, as approved by the Commission through Decision No. C16-0005.  Public Service proposes to use an increment of 1 MW to produce the measure of a marginal energy cost.  Vote Solar argued before the ALJ, and again on exceptions and through RRR, that the 1 MW increment does not adequately account for the aggregate value of small QF energy on the 

19. Company’s system, at least with respect to the small solar QFs.  As a result, Vote Solar suggests that the Company’s approach would not result in energy payment rates that reflect full avoided costs. 
20. Vote Solar’s proposed alternative methodology for Step 1 entails two model runs, one with and the other without a 100 MW block of small QFs. Vote Solar requests that the Commission reverse the ALJ’s conclusion that use of a 100-MW aggregate block of QF capacity to derive marginal energy costs requires a finding that the number of small QFs totaling such block will take (or is currently taking) service under the tariff. 

21. On exceptions, the Commission agreed with the ALJ that the record did not support Vote Solar’s arguments to use its alternative methodology. However, the Commission required additional information from Public Service to consider whether this methodology should be updated. Specifically, on our own motion, we require Public Service to report the number of current customers taking service under the QF tariff and a projection of customers that will take service in the next calendar year.  Public Service shall provide this information in its annual Advice Letter filing.

22. Vote Solar claims that the Commission’s ruling upholding the ALJ ignores the fact that there is currently more than 200 MW of small distributed solar generation on Public Service’s system. Vote Solar argues that the fact that these small solar QFs do not currently sell power under the small QF tariff does not diminish the value of the small QFs to the Public Service system. 

23. Vote Solar’s arguments are not compelling and we do not adopt Vote Solar’s alternative methodology by this Decision. The ALJ considered that there is approximately 223 MW of distributed solar generation interconnected with the Public Service system and still found the record insufficient to support Vote Solar’s alternate methodology. When she considered the 223 MW of distributed solar, the ALJ noted that the record did not differentiate between the types of interconnected distributed solar, and that Vote Solar’s method likely would result in an energy payment rate that is higher than the avoided energy cost.  In its application for RRR, Vote Solar even recognizes that a “block other than its recommended 100-MW block may be a reasonable starting point.”

24. We agree with the ALJ that the 100 MW block recommended by Vote Solar is not supported in this record.  Vote Solar did not meet its burden to prove, by a preponderance of the evidence, that its proposed alternative method should be adopted.  However, by requiring additional information on our own motion, the Commission acknowledges that alternative model runs may be appropriate.  Contrary to Vote Solar’s assertions, a proposed unit of change for deriving marginal energy cost does not require a finding that small QFs of a specific technology category will sell energy under the tariff in an amount totaling the proposed block size.  Therefore, this record does not support the approval of Vote Solar’s alternative approach.  Future determinations of alternative methodology, if any, will be based on data provided and record evidence.  

25. We therefore deny Vote Solar’s request in its RRR and uphold the Commission’s determinations, including our requirement that Public Service provide updated information in its annual advice letter filing, consistent with Decision No. C16-0005.

II. ORDER
A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Vote Solar on January 25, 2016, is denied, consistent with the discussion above. 

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 10, 2016.
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
________________________________
                                        Commissioners

COMMISSIONER FRANCES A. KONCILJA 
NOT PARTICIPATING.



� Through this proceeding, the Commission adopted a methodology for deriving avoided costs, as modified in its decisions on exceptions, Decision Nos. C14-1153, issued September 19, 2014, and C16-0005, issued January 5, 2016.


� For purposes of this Decision, QFs with a design capacity between 10 and 100 kW shall be referred to as “small QFs.”


� The Recommended Decision on Remand provides a complete procedural history. 


� See Commission Decision No. C05-1461 (December 15, 2005), ¶ 95: 


The current industry standard is that renewable energy consists of two parts that are “bundled” together to create a REC – the energy itself and the environmental attributes…. [I]f renewable energy is separated from the environmental attributes, it becomes the same as energy generated using fossil fuels, but the environmental attributes could then be sold separately. 


� Vote Solar RRR at 11.


� Vote Solar RRR at 4.


� Vote Solar RRR at 14.
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