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I. BY THE COMMISSION

A. Statement
1. On August 10, 2015, SourceGas Distribution, LLC (SourceGas Distribution), Rocky Mountain Natural Gas, LLC (RMNG), SourceGas, LLC, and SourceGas Holdings, LLC (SourceGas Holdings) (collectively, the SourceGas Companies), and Black Hills Utility Holdings, Inc. (BHUH) filed a Joint Application for approval of a transaction where, as a result of BHUH’s purchase of SourceGas Holdings, the SourceGas Companies will become subsidiaries of BHUH (Joint Application).  Upon completion of the transaction, SourceGas Distribution will be renamed Black Hills Gas Distribution, doing business as Black Hills Energy, and will operate under the Black Hills Energy name.   

2. On September 16, 2015, the Commission referred the matter to an Administrative Law Judge (ALJ) for a recommended decision.
3. By Interim Decision No. R15-1176-I, issued November 3, 2015, the ALJ adopted a procedural schedule with an evidentiary hearing scheduled for January 5 through 8, 2016. 
4. On November 17, 2015, BHUH filed a Motion to Approve Settlement Agreement and Modify Procedural Schedule.  According to the motion, BHUH, Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel (OCC) (the Settling Parties) reached a settlement of all issues in this proceeding. BHUH also requested certain modifications to the procedural schedule, including extending the deadline to file answer testimony and expedited consideration of the motion and a decision of the Commission by December 13, 2015.
5. On November 25, 2015, BHUH filed a Motion to Approve Settlement Agreement Regarding Issues Affecting Low-Income Customers. BHUH reached the agreement with Energy Outreach Colorado (EOC). 
6. By Interim Decision No. R15-1293-I, issued December 4, 2015, the ALJ denied BHUH’s request to modify the procedural schedule except for the extension in the deadline to file answer testimony. 
7. On December 14, 2015, BHUH filed a Motion to Approve the Constellation Settlement.   The motion and attached settlement agreement with Constellation NewEnergy-Gas Division, LLC (Constellation) states that Constellation supports BHUH’s acquisition of SourceGas and that Constellation and BHUH may mutually agree to file for approval of a choice gas program in Colorado at any time after the close of the transaction.
8. By Interim Decision No. R15-1316-I, issued December 14, 2015, the ALJ established the standard of review for the transaction at issue in the proceeding. The ALJ established that the Settling Parties bear the burden of proof that the terms of the settlement agreement are not contrary to the public interest. The ALJ determined that the Settling Parties’ burden is to show that the proposed transaction, subject to the terms of the settlement agreements, will result in no net harm to customers and will properly balance ratepayer and utility shareholder interests.  The ALJ also modified the procedural schedule by allowing additional discovery.   The ALJ scheduled an evidentiary hearing on the settlement agreements for January 5, 2016, with January 6, 2016 reserved in the event additional time was necessary.
9. On December 17, 2015, BHUH filed a Notice of Revised Settlement Agreement Regarding Issues Affecting Low-Income Customers.  According to the notice, BHUH, EOC, and the Colorado Energy Office (CEO) engaged in discussions subsequent to the low-income settlement agreement entered into between BHUH and EOC. As a result of the discussions, BHUH, EOC, and CEO agreed to revised language acceptable to CEO at paragraph 2 of the 
low-income settlement agreement. With the revisions to the agreement, BHUH represented that CEO did not oppose the Joint Application.

10. The ALJ held the evidentiary hearing on the settlement agreements on January 5, 2016.

11. At the commencement of the hearing, BHUH stated that the parties were in agreement to waive the filing of closing Statements of Position, and, during the course of the hearing, BHUH stated that it intended to waive its statutory prerogative to file exceptions to the ALJ’s recommended decision and its prerogative to file an application for rehearing, reargument, or reconsideration (RRR) of a decision of the Commission. BHUH represented that nearly all the other parties also were in agreement to waive their right to file exceptions and RRR. At the conclusion of the hearing, the ALJ polled the parties as to their respective positions regarding this matter. BHUH, SourceGas, Staff, OCC, CEO, EOC, and Constellation support the request for waiver of exceptions and RRR contained in BHUH’s motion for approval of the initial Settlement Agreement. A M Gas Transfer Corp. took no position on the motion or the Settlement Agreement and took no position on the waiver of exceptions and RRR by the remaining parties.

B. Recommended Decision

12. On January 22, 2016, the ALJ issued a 41-page recommended decision, Decision No. R16-0058 (Recommended Decision).  

13. The ALJ approved the Constellation Settlement and the modified Settlement Agreement Regarding Issues Affecting Low-Income Customers.
14. With respect to the agreement between BHUH, Staff, and the OCC, the ALJ approved the settlement, with modifications, and denied certain terms.  The ALJ rejected the entirety of Section B.9.D of the agreement.  That provision would have allowed BHUH to earn above its authorized return on equity unencumbered for five years, except in very limited circumstances.  That provision also would have prohibited Staff from challenging the rates and revenue requirements of Black Hills Gas Distribution and RMNG for five years.  The ALJ also required BHUH to implement a Quality of Service Plan in consultation with Staff that establishes certain metrics which will be evaluated on an annual basis for no less than five years.  The ALJ concluded that the settlement agreement between BHUH, Staff, and the OCC was “decidedly skewed in favor of BHUH and its shareholders” absent the modifications set forth in the Recommended Decision.
  (Decision No. R16-0058, ¶ 115, p. 37.)
C. Unopposed Joint Motion for Expedited Approval of Recommended Decision

15. On January 22, 2016, the same day the Recommended Decision issued, BHUH filed an unopposed joint motion for expedited approval of the Recommended Decision by the Commission (after the close of business).  
16. The motion states that, with the Settling Parties having waived their rights to file exceptions, there may be less of a reason for the Commission to wait 20 days for the Recommended Decision to become the decision of the Commission under § 40-6-114, C.R.S., absent an intention to modify the Recommended Decision on its own motion.  

17. The motion states that each of the Settling Parties does not object to the modifications in the Recommended Decision, and the Settling Parties argue the Recommended Decision will result in no net harm to customers, such that granting the motion and approving the transaction is in the public interest.  
18. The Settling Parties request that the Commission issue a decision, on or before January 27, 2016, adopting the Recommended Decision without modification.  
D. Conclusions and Findings
19. The unopposed joint motion for expedited approval of the Recommended Decision is denied.  We find that additional time is required to review the Recommended Decision.  We may elect to deliberate on the Recommend Decision at a later meeting before it becomes  the decision of the Commission under § 40-6-114, C.R.S.
II. ORDER

A. It is Ordered That:

1. The Unopposed Joint Motion for Expedited Approval of Recommended Decision filed by SourceGas Distribution LLC, Rocky Mountain Natural Gas LLC, SourceGas LLC, SourceGas Holdings LLC, Black Hills Utility Holdings, Inc., Staff of the Colorado Public Utilities Commission, the Colorado Office of Consumer Counsel, the Colorado Energy Office, and Constellation NewEnergy – Gas Division LLC, filed on January 22, 2016, is denied.
2. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 27, 2016.
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