Before the Public Utilities Commission of the State of Colorado

Decision No. C16-0019
PROCEEDING No. 15D-0575T

C16-0019Decision No. C16-0019
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15D-0575T NO. 15D-0575T
IN THE MATTER OF COMMISSION ISSUANCE OF authorities to provide telecommunication services deregulated pursuant to § 40-15-401, C.R.S.
DECISION Closing the Proceeding and providing direction to parties
Mailed Date:  
January 11, 2016
Adopted Date: 
January 6, 2016

TABLE OF CONTENTS

1I.
BY THE COMMISSION

A.
Statement
1
B.
Background
2
C.
Party Positions
5
D.
Findings, Conclusions, and Instruction to Parties
7
II.
ORDER
9
A.
The Commission Orders That:
9
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 6, 2016.
9


I. BY THE COMMISSION

A. Statement

1. On July 1, 2015, through Decision No. C15-0627 (Decision), the Commission opened this proceeding on its own motion to consider the validity of certificates of public convenience and necessity (CPCNs) and letters of registration (LORs) issued for services that the General Assembly in 2014 deregulated under § 40-15-401, C.R.S.  

2. In the Decision the Commission requested comment and briefing, with initial comments due August 21, 2015, and reply comments due September 11, 2015.

3. On August 21, 2015, the following parties filed briefs in this proceeding: Qwest Corporation, doing business as CenturyLink QC (CenturyLink); ExteNet Systems, Inc. (ExteNet); Conterra Ultra Broadband, LLC (Conterra); Bresnan Broadband of Colorado, LLC (Bresnan); Level 3 Communications, LLC, Eschelon Telecom of Colorado, Inc., doing business as Integra Telecom, WANRack, LLC, McLeodUSA Telecommunications Services, LLC, Windstream NuVox, Inc., and XO Communications Services, LLC (collectively, “Colorado Common Carriers”); and NewPath Networks, LLC (NewPath). 

4. On September 18, 2015, the following parties filed reply briefs in this proceeding: CenturyLink; the Wireless Infrastructure Association; the Colorado Telecommunications Association; Affiniti, LLC (Affiniti); Comcast Phone of Colorado, LLC (Comcast); ExteNet; Northwest Colorado Broadband, Inc.; Colorado Common Carriers; Conterra; and NewPath. 

5. Through this Decision, we close the proceeding and provide instruction to the parties and Staff of the Public Utilities Commission (Staff). 

B. Background

6. In May 2014, the Colorado General Assembly passed legislation (2014 Telecom Legislation) that moved services regulated by the Commission under § 40-15-201, C.R.S. (Part 2), and § 40-15-301, C.R.S. (Part 3), into § 40-15-401, C.R.S. (Part 4).
  Subject to certain exceptions, the products, services, and providers listed in Part 4 are “exempt from regulation under [Article 15 of Title 40] or under the ‘Public Utilities Law’ of the state of Colorado…”
 and “[n]othing in articles 1 to 7 of this title or parts 2 and 3 of this article shall apply to deregulated services and products pursuant to this part 4.”
  In addition, “[n]o certificate of public convenience and necessity shall be required for the provision of services under [Part 4].”
  

7. Historically, the Commission has issued CPCNs and LORs to providers offering services classified under Parts 2 and 3.  For services regulated under Part 2, no provider shall operate within Colorado without first having obtained a CPCN.
  Commission rules provide a process for providers to apply for a CPCN for services regulated in Part 2, but these rules have not been revised after the 2014 Telecom Legislation. 
8. Part 3 requires the Commission to “promulgate rules and regulations for the certification of providers of emerging competitive telecommunications services.”  However, “nothing in [Part 3] shall require the commission to certificate providers of telecommunications service regulated in [Part 3].”
  The Commission’s rules provide a process for LOR applications for services regulated under Part 3;
 however, after the 2014 Telecom Legislation, the only service regulated under Part 3 is switched access.
  

9. The Commission opened this proceeding in response to arguments made by ExteNet in Proceeding No. 14A-1173T.  In that proceeding, the Commission denied ExteNet’s application for an LOR to provide private line services, because the General Assembly had deregulated private line services by moving it into Part 4.
  In its Application for Rehearing, Reargument, and Reconsideration (RRR), ExteNet stated that the Commission granted certifications to other providers of private line services after enactment of the 2014 Telecom Legislation.  ExteNet alleged that issuance of certifications to other providers places ExteNet at a relative disadvantage to companies with state certifications, stating that municipalities and rights of way administrators are “especially reliant” on Commission certifications.
  The Commission denied ExteNet’s Application for RRR, but the Commission recognized that ExteNet’s allegations of disparate treatment, in addition to the claims that certification is necessary to negotiate interconnection agreements and to obtain access to public rights of way, deserved further consideration.
  

10. The Commission stated that it would commence a proceeding to consider these issues and others related to the validity of state certification for deregulated services and the need for state certifications to negotiate interconnection agreements and obtain access to rights of way.  As a result, we opened this proceeding and requested briefing on the following issues: 

a)
Whether the Commission granted certifications for deregulated telecommunications services after the passage of the 2014 Telecom Legislation and, if so, whether such certifications should be rendered invalid.

b)
Whether providers receiving certifications before passage of the 2014 Telecom Legislation maintain valid certifications for deregulated services.

c)
Whether state certifications are necessary or required to negotiate interconnection agreements with any incumbent local exchange carrier, to obtain access to public rights of way, or for other benefits providers seek when applying for an LOR or CPCN.

d)
Whether the Commission has the authority to issue a certification for deregulated services upon an application of a provider to submit voluntarily to the Commission’s authority under Article 15 of Title 40 and the Public Utilities Law.

e)
Other related issues as raised by the Commission or the parties.
C. Party Positions
11. Most parties requested that the Commission close this proceeding immediately and open a rulemaking.  In addition, Affinity, Bresnan, CenturyLink, Comcast, Conterra, and ExteNet, assert that the Commission could issue voluntary certifications or registrations to providers of Part 4 services for practical and public interest reasons.  
12. CenturyLink agrees that the Commission could promulgate a voluntary registration process; however, it argues that a voluntary registration could not include any additional regulation or obligations upon providers offering Part 4 services. NewPath, Colorado Common Carriers, and Wireless Providers do not address the question.

13. In support of their argument, Bresnan, Conterra, and ExteNet emphasize that § 40-15-403(2), C.R.S., states that no CPCN “is required” for deregulated service, and believe this language indicates that the Commission is not precluded from issuing CPCNs for Part 4 services. Further, parties emphasize language in § 40-15-501(3)(c), C.R.S., which states that Part 5 is enacted to, among other purposes:

[A]dapt the regulatory structure of parts 2, 3, and 4 of this article to accommodate multiple providers of telecommunications services and to permit alternate forms of regulation for providers of local exchange service.

14. In addition to the language cited by parties, § 40-15-501(1), C.R.S., provides the legislative declaration that: 

The general assembly hereby finds, determines, and declares that competition in the market for basic local exchange service will increase the choices available to customers and reduce the costs of such service.  Accordingly, it is the policy of the state of Colorado to encourage competition in [the basic local exchange] market and strive to ensure that all consumers benefit from such increased competition. 

15. For any rules adopted under Part 5, the legislation states that “[t]he rural nature of Colorado requires that special rules and support mechanisms be adopted to achieve the goal of ensuring that universal basic local exchange service be available to all residents of the state at reasonable rates. Rules adopted by the commission under this part 5 shall be designed to achieve this goal.”
  

16. Parties argue that certificates or registrations for providers offering Part 4 services will protect Colorado’s competitive telecommunications markets.  In addition, ExteNet contends that there is a “necessity of having a government authorization to provide services” and 
that “[providers] must show they are authorized by the state in order to exercise their 
non-discriminatory legal rights for constructing facilities and providing services….”
 Parties contend that expedited action is necessary or Colorado consumers will suffer in the interim before rules are adopted implementing the 2014 Telecom Legislation.

17. To resolve this concern, ExteNet proposes that, prior to adopting final rules through a full rulemaking, the Commission should either continue to issue CPCNs and LORs for Part 4 services, or it should adopt emergency or temporary rules that clearly express the rights and entitlements of recipients.
  

D. Findings, Conclusions, and Instruction to Parties
18. CPCNs and LORs are currently issued under Commission rules, as authorized pursuant to Parts 2 and 3 of the telecommunications statutes and Articles 1 through 7 of Title 40. However, “[n]othing in articles 1 to 7 of [Title 40] or parts 2 or 3 of [Article 15]” shall apply to services listed in Part 4. Current Commission rules do not include a certification or registration process for Part 4 services.  As a result, if the Commission determines a certification process is in the public interest and not precluded by statute for any Part 4 service, new rules are required. 

19. Consideration of CPCN, LOR, or other certifications can best be addressed through rulemaking and future adjudication.  Accordingly, we will close this declaratory proceeding and open a rulemaking to address these and any other issues raised by the 2014 Telecom Legislation.  The filings received in this proceeding will inform the rulemaking.
20. The Commission will continue individual adjudications for applications for CPCNs and LORs until new rules are finalized.
21. Parties in this proceeding indicate that, for competitive purposes, certificates may benefit the public interest.  We recognize that §§ 40-15-101 and 40-15-501, C.R.S., et seq., state the legislative intent to promote competition.  In particular § 40-15-501, C.R.S., directs the Commission to ensure universal basic local exchange service, and permits the Commission to provide an adaptive regulatory structure to meet the goals stated in Part 5.  Permanent rules will include consideration of the competitive interests in Colorado, including without limitation, whether rules should be adopted pursuant to Part 5 that benefit the public and meet the goals of advancing universal basic service. 

22. Parties, including ExteNet, argue that emergency or temporary rules should be adopted prior to the Commission completing a full rulemaking proceeding.  The Commission may adopt a temporary rule without conducting a permanent rulemaking “only if the agency finds that immediate adoption of the rule is imperatively necessary to comply with a state or federal law or federal regulation or for the preservation of public health, safety, or welfare and compliance with the requirements of this section [to complete a permanent rulemaking] would be contrary to the public interest and makes such a finding on the record.”
 

23. Parties to this proceeding that believe a temporary rule is “imperatively necessary” before the rulemaking is completed may file a petition, consistent with Commission rules, to request temporary rules.  We expect parties to collaborate both together and with Staff to propose temporary rules, and to indicate a consensus reached concerning the proposed rule(s) in any petition filed before the Commission.  

24. In addition, we expect a petition for proposed temporary rules to clarify any rights requested, consistent with the 2014 Telecom Legislation.  Also, any temporary rules proposed pursuant to the Commission’s authority in Part 5 should address the requirements of that statutory section, including public interest benefits to advance universal basic service, particularly for residents in rural Colorado.   
II. ORDER 

A. The Commission Orders That:

1. We close this proceeding, consistent with the discussion above. 

2. The 20-day period provided in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.
3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 6, 2016.
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� Services under Part 4 include, without limitation: advanced features (§ 40-15-401(1)(k), C.R.S.); IntraLATA toll (§ 40-15-401(1)(t), C.R.S.); jurisdictional private line services (§§ 40-15-401(1)(n) and (o), C.R.S.); Internet-protocol enabled services (§ 40-15-401(1)(q), C.R.S.); and Voice over Internet Protocol (§ 40-15-401(1)(r), C.R.S.).


�  § 40-15-401(1), C.R.S.  


�  § 40-15-402(1), C.R.S.


�  § 40-15-402(2), C.R.S.


�  See § 40-15-202(2), C.R.S.


�  § 40-15-302(2), C.R.S.


� Rule 2001(yy) of the Commission Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2. 


�  § 40-15-301(2), C.R.S.


� Decision Denying Application for Letter of Registration, Decision No. C15-0417 issued May 4, 2015, in Proceeding No. 14A-1173T, at ¶ 5.


� ExteNet’s Application for RRR, at 6-7.


� Decision No. C15-0599, Proceeding No. 14A-1173T issued June 25, 2015.


� Wireless Providers emphasize the need for a practical solution and registration process; Colorado Common Carriers address Administrative Procedures Act concerns, and request that this proceeding be closed and the Commission open a rulemaking. NewPath focuses on CPCN validity only. 


�  § 40-15-501(2)(d), C.R.S.


�  Reply Comments of ExteNet, filed September 18, 2015, at 2.


�  See Id. at 3.  


� § 24-4-103(6), C.R.S.
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