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I. STATEMENT

1. On December 11, 2015, Applicant Green Taxi’s Motion in Limine to Exclude Evidence was filed.  Green Taxi seeks an order excluding testimony of witnesses disclosed as being contrary to Decision No. R15-1271-I.

2. On December 11, 2015, Intervenors’ Response to Applicant’s Motion in Limine to Exclude Evidence was filed by Intervenors Colorado Springs Shuttle, LLC (hereinafter CSS), and Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC (hereinafter Dashabout).  They contend disclosures are appropriate and oppose preclusion of evidence.

3. On December 14, 2015, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Colorado Springs Transportation LLC doing business as Yellow Cab Company of Colorado Springs, and MKBS, LLC doing business as Metro Taxi’s Response to Applicant Green Taxi’s Motion in Limine to Exclude Evidence was filed.  
They also oppose preclusion and contend that the requested relief is premature and improper.

4. On December 24, 2015, Colorado Cab Company and Colorado Springs Transportation withdrew their interventions.

5. In Decision No. R15-1271-I issued December 2, 2015, it was recognized that some clarification would be beneficial for administrative efficiency and to minimize litigation costs implementing new legislation in this case of first impression.  That decision interprets and applies new law in the context of this proceeding.  The decision is now law of the case.  

6.  “The purposes of discovery and pretrial procedural rules include the production of all relevant evidence, the elimination of surprises at trial, the simplification of issues, and the encouragement of fair and just settlements.” J.P. v. District Court, 873 P.2d 745, 748 (Colo. 1994), citing Bond v. District Court, 682 P.2d 33 (Colo. 1984); Hawkins v. District Court, 638 P.2d 1372 (Colo. 1982).  While the Commission does not require the same scope of disclosure as the Colorado Rules of Civil Procedure (C.R.C.P.), the disclosures required serve these same purposes.

7. Applicant now attempts to construe granular application of the prior decision to specific factual matters disclosed.  Such an effort is unnecessary and does not promote administrative efficiency.  While disclosures may address matters now precluded, further prehearing practice is not necessary to preclude admission into evidence at hearing.  Disclosure does not necessarily equate to an offer for admission.  Excessive prehearing motions practice addressing a potentially infinite number of matters disclosed is wasteful and contrary, in part, to the purpose of the disclosure.

8. To prevail on its Motion in Limine, Green Taxi must not only show that proposed evidence would be contrary to Decision No. R15-1271-I, but also that the subject evidence cannot be admitted at hearing upon any other basis.  Applicant failed to make this demonstration.  As argued in opposition, such a ruling would be premature in the context of this proceeding and will not (particularly in this case of first impression) be decided out of context of an offer of admission.  

9. On December 11, 2015, Applicant Green Taxi’s Motion to Compel was filed.  On October 15, 2015, Green Taxi propounded Interrogatories and Requests for Production of Documents (with instructions) (Discovery Requests) to Dashabout and CSS (collectively Intervenors) pursuant to Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. Pursuant to 4 CCR 723-1-1405(b), Intervenors’ responses to Applicant’s Discovery Requests were due on October 26, 2015.  Applicant contends no proper and compliant discovery responses have been transmitted or conferred by Intervenors to Applicant. Other than the contention as to the responses as a whole, the motion to compel neither presents argument in support of the requested relief nor addresses any specific request or objection.  A telephone conversation is referenced, but no content is conveyed as to discussions or disputes.
10. Objections to discovery are raised first because the interrogatories and requests for production of documents “do not relate to relevant facts and do not seek information related to the issues in this case, which involve the operational and financial fitness of Applicant.”  Some responsive information is provided and further objections are raised.

11. No response was filed to the Motion to Compel.

12. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, and Rule 26(b)(1) of the C.R.C.P..

13. The Colorado Supreme Court has interpreted the discovery rules to permit broad discovery. National Farmers Union Property and Casualty Co. v. District Court of the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986). "When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  Id.
14. Rule 1405 723-1 limits discovery in transportation matters:

Parties shall be limited to a single set of not more than 20 interrogatories to each party, including all discrete subparts, requests for production of documents, or requests for admission. 

Rule 1405(k)(IV), 4 CCR 723-1.

15. Rule 33(b) C.R.C.P. requires that each interrogatory be answered separately and fully in writing under oath, unless it is objected to.  If objections are made, the party shall state the reasons for objection and answer to the extent the interrogatory is not objectionable
16. Rule 34(b) C.R.C.P. requires responses state that inspection will be permitted as requested, unless the request is objected to, in which event the reasons for objection shall be stated. 

17. Rule 1405(g) provides that the “Commission will entertain motions to compel or for protective orders only after the movant has made a good faith effort to resolve the discovery dispute.”  

18. Applicant’s motion fails to demonstrate a good faith effort was undertaken to resolve the dispute at hand.  There is no indication of how the discovery complies with limitations in Commission rules.  There is no indication of any matters addressed between parties or alternatives discussed.  The dispute is defined by little more than indicating that the response was unacceptable.  Applicant does not address objections raised in the motion.  There is no argument presented whatsoever to support compelling any specific response.  It is found and concluded that Applicant failed to meet the burden of proof on the motion.

19. On December 21, 2015, Applicant Green Taxi’s Motion for Protective Order and Highly Confidential Protection was filed.  Applicant seeks to protect the identity and certain associated information relative to the members of the Green Taxi Cooperative.  Applicant requests a protective order that the disclosure or discovery of the information not be had, or, alternatively, that if disclosure be had that it be reviewed in camera solely by the presiding Administrative Law Judge.  All parties requested or agree to participate in a telephonic status conference to address the motion.

20. On December 29, 2015, MKBS, LLC, doing business as Metro Taxi’s [Metro Taxi] Response to Applicant Green Taxi Cooperative’s Motion for Protective Order and for Highly Confidential Protection was filed.  Metro Taxi contends the Commission’s confidentiality rules are adequate to protect the protection of information at issue.

21. On December 24, 2015, by Decision No. R15-1350-I, a prehearing conference was scheduled for December 29, 2015.  At the time and place agreed to in advance by all parties, the conference was convened.  All parties appeared and participated through counsel.  The undersigned initially announced rulings on motions addressed above, which are now memorialized by this Interim Decision.

22. The conference then turned to discussion regarding requested highly confidential protection.  Initially, Applicant’s concerns were addressed and a means was explored to balance those concerns with Intervenor’s interest in obtaining discovery of certain information.  An alternative to satisfy the concerns of all parties not being apparent, discussion returned to application of the Commission’s confidentiality rules to the disputed information.  Particularly in light of the limited exposure of information, combined with the ability to retrieve confidential information, it is found and concluded that Applicant failed to show that the protection afforded by the Commission's rules for furnishing confidential information provides insufficient protection for the highly confidential information.
23. On December 29, 2015, the MKBS, LLC doing business as Metro Taxi’s Motion for Protective Order was filed.  Metro Taxi requests a protective order from having to respond to three discovery requests because of the limited use intended of the disclosed documents to which the discovery is requested.  Applicant did not oppose shortening response time to the time of the conference and orally responded during the conference.  Applicant contends that discovery is permissible, appropriate, and foreseeable by Metro Taxi disclosure of documents.  It is found and concluded that the request for a protective order against requests 16 and 17 will be granted.  Request 17 is overly broad and burdensome.  Applicant failed to demonstrate that requests 16 and 17 are reasonably calculated to lead to the discovery of admissible evidence.  Request 15 is narrowly crafted seeking discovery of information regarding Metro Taxi’s proposed hearing exhibit.  The request for protective order is denied as to Request 15.

II. ORDER

A. It Is Ordered That:  

1. Applicant Green Taxi’s Motion in Limine to Exclude Evidence filed on December 11, 2015, is denied.

2. Applicant Green Taxi’s Motion to Compel filed on December 11, 2015, is denied.

3. Applicant Green Taxi’s Motion for Protective Order and Highly Confidential Protection filed on December 21, 2015, is denied.

4. MKBS, LLC doing business as Metro Taxi’s [Metro Taxi] Response to Applicant Green Taxi Cooperative’s Motion for Protective Order and for Highly Confidential Protection filed on December 29, 2015, is granted as to Request 16 and 17 and denied as to Request 15.  Metro Taxi shall forthwith respond to Request 15.

5. Colorado Cab Company LLC and Colorado Springs Transportation LLC withdrew their interventions on December 24, 2015, and are no longer parties to this proceeding.

6. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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