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I. statement

1. On August 27, 2015, the City and County of Denver (Denver) 
filed an Application (with attachments) in which Denver seeks authority to construct a 
grade- separated pedestrian and bicycle crossing located near the Sand Creek in the vicinity of Smith Road and Central Park Boulevard in the City and County of Denver, Colorado.  That filing commenced this proceeding.    

2. On September 1, 2015, the Public Utilities Commission (Commission or PUC) gave notice of the Application; and established an intervention period.

3. On September 3, 2015, Union Pacific Railroad Company (UPRR) intervened of right in this proceeding.  The crossing at issue cross UPRR’s track.  UPRR neither opposes nor contests the Application but states that it will participate in any hearing.  
4. On September 30, 2015, the Regional Transportation District (RTD) intervened of right in this proceeding. RTD does not oppose the construction of the grade separated crossing, but believes that the Application does not provide sufficient information concerning cost allocations.
5. By minute order, issued October 15, 2015, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ).

6. On December 10, 2015, Denver filed its Motion to Amend Application (Motion). In the Motion the City states that the Intervenors do not oppose the amended Application.

7. On December 11, 2015, RTD filed its Statement of Non-Opposition to Amended Application (Statement). It its Statement, RTD states that if the amended Application is approved it shall withdraw its intervention.    

8. Accepting the amendment to the Application has two impacts.  First, the authority sought will be amended to conform to the restrictive amendment.  Second, the intervention of the Intervenors will be withdrawn.

9. Withdrawal of the interventions and dismissal of the Intervenors leaves the Application, as amended, uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the uncontested Application may be processed under the modified procedure, without a formal hearing.
10. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter.

II. Findings of Fact, discussion, and conclusions

11. Denver proposes to construct and maintain a grade-separated pedestrian and bicycle trail crossing below the railroad tracks of UPRR and the RTD near Sand Creek in the vicinity of Smith Road and Central Park Boulevard as part of the Sand Creek Regional Greenway in Denver, Colorado.

12. A portion of this trail has existed as an unimproved trail below the tracks of the UPRR for a number of years without PUC approval.  This trail was rerouted during construction of the RTD commuter rail project and the addition of a second UPRR track.  The project was designed to accommodate an improved trail in the location of the proposed trail.  

13.  The proposed trail will be a 10’ wide trail constructed of 6” thick concrete.  Fencing will be installed to restrict access to the UPRR and RTD rights-of-way.  Denver proposes to install motor vehicle access control devices at the nearest roadway intersection with the trail to the north and south of the crossing.  

14. Denver states that there currently approximately 18 UPRR freight train movements at the crossing at a maximum speed of 25 miles per hour (MPH) with no expectations for an increase in train movements in the near future.  There are currently no existing RTD commuter rail train movements at the crossing.  Once RTD commuter rail operations begin, Denver states that there will be approximately 146 commuter rail train movements per day at the crossing operating at a speed of approximately 45 MPH for the northbound track and 65 MPH for the southbound track.  Out-of-service trains are anticipated to operate during off-passenger service hours at a speed of 79 MPH at the crossing.  
There are no projections for increases in commuter rail trains in the near future.  Denver estimates that approximately 800 pedestrians and bicyclists per day will use the trail at the crossing.

15. Denver estimates the cost of this project at $141,000 with all costs being paid for by Denver and the RTD FasTracks program.  Denver will pay all construction costs of the proposed improvements north of the new UPRR bridge and all proposed fencing, all motor vehicle access control devices, and any flagging necessary for Denver to perform its work.  RTD will pay all construction costs of the proposed improvements south of the northern limit of the new UPRR bridge and any flagging necessary for RTD work.  Denver will maintain all improvements constructed pursuant to the Application, and RTD and UPRR will each maintain their own bridge structures.

16. Denver estimates starting construction upon approval of the Application and be completed within 12 months of approval.  Denver will be required to file a copy of the signed Construction and Maintenance Agreement with UPRR for this crossing prior to starting work at the crossing.  The Commission will expect this signed agreement to be filed no later than January 31, 2016.   Denver will also be required to inform the Commission in writing that 
all work is complete and operational within ten days of completion and opening of the 
trail.  The Commission will expect this letter no later than January 31, 2017.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule. 

17. Denver requests a special application procedure because construction of the RTD commuter rail project is being performed on a design-build basis.  With a design-build process, design and construction can sometimes be performed concurrently, meaning that the design plans submitted with this Application may not be what is finally constructed.  Part of the design of the project will be performed by RTD’s concessionaire contractor for the commuter rail project and the remaining portion of the design will be performed by Denver’s contractor.  Denver proposes that it be provided approval of the proposed crossing based on the 60 percent design plans submitted with the Application.  Denver requests that it be allowed design and construction tolerances from the plans as submitted as long as the associated clearances stay within applicable clearance requirements contained in the Commission Rules.  If a variance from any of the above tolerances is necessary, Denver will file a motion to amend the application to gain approval of the changed requirements. Denver would not modify the applicable improvement, construct the additional improvement, or fail to construct the approved improvement before completion of the crossing until any such motion or amendment is approved by the Commission.

18. Consistent with similar applications along this commuter rail corridor, the ALJ will allow the proposed special application procedure as outlined by Denver.  Denver will also be required to file a copy of the final plans for the crossing once construction is complete so the Commission has an accurate record showing what was constructed at the crossing.  The Commission will expect these final plans to be filed in this proceeding at the end of construction by January 31, 2017.

19. RTD and UPRR will be required to update the crossing inventory form for this crossing and to file a copy of that updated form in this proceeding.  The Commission will expect this information to be filed at the end of construction by January 31, 2017.  

III. ORDER

A. The Commission Orders That:

1. The application filed by the City and County of Denver (Denver) on August 27, 2015, as amended on December 10, 2015, requesting authority to construct and maintain a grade-separated pedestrian and bicycle trail crossing below the railroad tracks of the Union Pacific Railroad Company (UPRR) and the Regional Transportation District (RTD) near Sand Creek in the vicinity of Smith Road and Central Park Boulevard as part of the Sand Creek Regional Greenway in Denver, Colorado, National Inventory No. 410998D, located in Denver, Colorado as amended, is granted.

2. The intervention of RTD is withdrawn.

3. The special application procedure proposed by Denver is approved.

4. Denver is authorized and ordered to proceed with the construction of the 
grade-separated pedestrian bicycle trail for the Sand Creek Regional Greenway in Denver, Colorado.

5. Denver shall file a copy of the signed UPRR Construction and Maintenance Agreement by January 31, 2016 prior to starting construction.

6. Denver shall inform the Commission in writing when the construction is complete and operational within ten days of completion.  The Commission will expect the letter by January 31, 2017.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. Denver is required to file a copy of the final crossing plans once construction is complete by January 31, 2017.

8. RTD and UPRR are required to update the crossing inventory and to file a copy of the updated crossing inventory form in this proceeding by January 31, 2017.

9. The Commission retains jurisdiction to enter further decisions as necessary.

10. Proceeding No. 15A-0713R is closed.

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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