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I. STATEMENT

1. On August 5, 2015, EZ Taxi, LLC (Applicant or EZ Taxi) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this Proceeding.  

2. During the Commission’s weekly meeting held September 23, 2015, the matter was referred to an administrative law judge for disposition.

3. By Decision No. R15-1050-I, issued September 28, 2015, the matter was scheduled for hearing commencing December 14, 2015.

4. By Decision No. R15-1270-I, issued December 1, 2015, EZ Taxi was compelled to respond to Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC, doing business as Metro Taxi’s (Colorado Cab) Written Discovery Requests to Applicant EZ Taxi LLC attached as Exhibit A to the Motion to Compel forthwith, and no later than the close of business on December 3, 2015.  EZ Taxi failed to respond to discovery propounded and failed to respond to the motion to compel.

5. On December 3, 2015, EZ Taxi filed a pleading titled as a response to the written discovery requests.  

6. On December 7, 2015, a motion to dismiss the proceeding was filed by Colorado Cab.  The motion first recites the timing of the discovery being propounded and that no response or request for additional time was communicated.  Colorado Cab informed EZ Taxi’s counsel that dismissal would be requested if complete responses were not received.  According to Colorado Cab, “Mr. Malik Shah emailed deficient, incomplete responses to Intervenors’ written discovery requests that were not signed by EZ Taxi’s counsel.”  Motion to Dismiss at para. 4.  The motion to compel “pointed to not only the fact that the responses were not signed by [EZ Taxi’s] counsel, but the substantive deficiencies contained in most of Mr. Shah’s responses.”  Motion to Dismiss at para. 5.  Substantive and procedural issues are identified.  It is argued that EZ Taxi’s failure to comply has prevented case preparation, that the proceeding should be dismissed, and that costs, including reasonable attorney’s fees, should be awarded.

7. By Decision No. R15-1301-I, issued December 8, 2015, a prehearing conference was scheduled to be held on December 8, 2015, in anticipation of the hearing.

8. At the scheduled time and place, the conference was convened.  All parties appeared and participated through counsel.  The conference began with a discussion of Mr. Gross’s representation of EZ Taxi and filings made in the proceeding.  

9. The Commission encourages use of the E-Filing system to promote efficiency in the litigation for all concerned.  In this instance, Mr. Gross is not authorized to file on behalf of EZ Taxi, but his client is registered and has made filings.  With Mr. Gross’s consent, pleadings have been filed by his client with some indication of his signature as counsel in the filed document.  During the conference, he acknowledged his involvement in the preparation of the pleadings and adopts them.  He is responsible for those pleadings. 

10. Rule 1202(d) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, requires an attorney representing a party to sign every pleading:

Every pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  A pleading of a party not represented by an attorney shall be signed by a person with authority to bind the party, and shall state the person’s title, address, telephone number, and e-mail address.  The signature of an attorney or party certifies that the signatory has read the filing; that to the best of the signatory’s knowledge, information, and belief there are good grounds to support it; and that it is not interposed for any improper purpose, such as to harass, delay, or increase the cost of the litigation. 

11. Rule 1004(hh) defines "signed" to mean “an original signature or an electronic signature created through the process of submitting a filing through the Commission's E-Filings System.”  This definition was “adopted to clarify and memorialize that, in addition to original signatures, the Commission has agreed to accept electronic filings through the E-Filings System that are electronically signed through the electronic filing process incorporated into that system.” 

12. Because all filings regarding the discovery at issue were signed (through the electronic filing process), they were not signed by EZ Taxi’s counsel.  Additionally, appearing that the electronic filing of December 3, 2015 by EZ Taxi being the only response to discovery, no response to discovery has been signed by Applicant’s counsel.

13. During the course of discussion, it became apparent that the parties’ counsel have failed to communicate in several aspects.

14. Applicant counsel’s use of the E-Filing system by having EZ Taxi sign pleadings through the electronic filing process has proven more of a substantive concern than just as to form.  Ambiguity resulted as to counsel’s involvement and participation.  The important benefit of and reliance upon the signature of counsel by the Commission and other parties is shaken and prejudice has resulted.  

15. Combining the lack of Mr. Gross’s signature with communication failures, EZ Taxi’s failure to comply with Commission rules has contributed to the prejudice inflicted upon Colorado Cab by failing to respond to discovery and to comply with the order compelling discovery.

16. EZ Taxi failed to show cause in response to R15-1069-IDecision No. R15-1312-I
 that representation was not required in this proceeding and chose to obtain counsel.  Future pleadings filed by EZ Taxi must be signed in accordance with Commission rules.  If future pleadings are filed by or on behalf of EZ Taxi that are required to be signed by an attorney, and they are not signed by an attorney in accordance with Commission rules, EZ Taxi and its counsel are on notice that those pleadings will be stricken.  Counsel may either choose to file on behalf of EZ Taxi in the Commission’s E-Filings system or file in paper form with an original signature through traditional means.
17. Turning to discovery matters, EZ Taxi disclosed exhibits anticipated to be used at hearing.  Illustratively, EZ Taxi disclosed Hearing Exhibit 106 and provided a title of EZ Taxi[sic] Financial/Operational Fitness.  In part, the exhibit lists nine pieces of property, identified as Property 1 through Property 9.  All nine are located within one of three cities (across more than one county), with a corresponding dollar value listed.  

18. In discovery, Colorado Cab requested “all documentation evidencing ownership of the 9 properties identified in EZ Taxi’s Exhibit 106, including, but not limited to, deeds and mortgage and lender documents for the 6 months preceding the date of this discovery request.”  No timely objection was made and no protective order was sought.

19. EZ Taxi’s counsel was asked whether all responsive information was provided to the discovery at issue.  He first acknowledged that no information claimed to be confidential had been disclosed, despite the fact that counsel for Colorado Cab executed and filed a nondisclosure agreement in accordance with Commission rules.  

20. In response to discovery, EZ Taxi only provided three street addresses.  Counsel for Colorado Cab states that EZ Taxi:  
did not comply with the Commission’s rules regarding discovery, which necessitated Intervenors’ Substituted Motion to Compel and this motion to dismiss; and did not respond to undersigned counsel’s attempt to confer regarding the confidentiality of Applicant’s Exhibit 106. Not once has Applicant’s counsel contacted undersigned counsel regarding Intervenors’ written discovery requests or Intervenors’ Substituted Motion to Compel.
Colorado Cab’s Motion to dismiss at Footnote 4 on page 5.

21. Colorado Cab requests and contends that dismissal of the application is appropriate based upon EZ Taxi’s conduct.  Further, it is requested that “costs, including reasonable attorney’s fees caused by Applicant’s failure to respond to Intervenors’ discovery requests or the order compelling responses in Interim Decision No. R15-1270-I as permitted by C.R.C.P. 37(a)(4)(A) and C.R.C.P. 37(d).”  Motion to Dismiss at para. 17.

22. Despite obligations under Commission rules and now an order compelling discovery, nothing more was provided in response to discovery prior to the conference.

23. EZ Taxi’s discovery responses also include references to information that would later be provided.  Less than one week prior to hearing, and still despite obligations under Commission rules and an order compelling discovery, nothing additional was provided.

24. Pursuant to Rule 1405 of the Rules of Practice and Procedure and incorporated Colorado Rule of Civil Procedure (C.R.C.P.) 26(b)(1), Colorado Cab is entitled to conduct discovery in this proceeding.  The Supreme Court summarized that this can be discovery:

"regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of 
the party seeking discovery or to the claim or defense of any other party." Further, it states that "the information sought need not be admissible at the trial if 
the information sought appears reasonably calculated to lead to the discovery 
of admissible evidence." C.R.C.P. 26(b)(1).  Accordingly, the scope of discovery is "very broad," and the information sought "need only be relevant to the 
subject matter" of the litigation. Kerwin v. Dist. Court, 649 P.2d 1086, 
1088 (Colo. 1982). Moreover, the information need not be admissible at trial to be discoverable as long as it is reasonably calculated to lead to admissible evidence. Id. Given the discovery rules' "purpose of adequately informing the litigants of the facts giving rise to a claim or defense," we have interpreted the rules liberally, Smith v. Dist. Court, 797 P.2d 1244, 1248 (Colo. 1990), and "in close cases, the balance must be struck in favor of allowing discovery."   Id.
Leaffer v. Zarlengo, 44 P.3d 1072 (Colo. 2002).

25. The pattern of EZ Taxi’s conduct in response to the discovery propounded has clearly prejudiced the intervenors’ ability to prepare for hearing or discover other information leading to admissible evidence.  At this point, sufficient delay has also foreclosed any ability to conduct further discovery.  In these circumstances, EZ Taxi cannot be permitted to use the exhibit to which the discovery was directed.

26. EZ Taxi was not diligent in its discovery obligations, to say the least, prior to discovery being compelled.  EZ Taxi failed to cooperate with discovery in good faith.  Not only were responses incomplete, they were so incomplete that EZ Taxi clearly intended to evade discovery.  EZ Taxi further failed to comply with Decision No. R15-1270-I.

27. Rule 1405(g) makes it clear that the Commission will sanction parties and attorneys that do not cooperate with discovery in good faith. Sanctions “may include, but are not limited to, payment of an opposing party’s costs, expenses, and attorney's fees attributable to a lack of good faith, dismissal of a party, disallowance of witness testimony, or such other and further relief as the Commission may deem appropriate.”  Rule 1405(g).

28. In the course of discussion during the conference, EZ Taxi proposed that the hearing scheduled in the matter be continued to allow an additional opportunity to comply with discovery obligations and the order compelling discovery.  In support of the request, after the undersigned raised concern over timing in light of the applicable statutory period, EZ Taxi agreed to waive the applicable statutory period.

29. The waiver of the applicable statutory period during the prehearing conference and further memorialized by acknowledgement filed on December 8, 2015, is acknowledged. 

30. A waiver of the applicable statutory period allows the hearing in this matter to be rescheduled.  Rescheduling the hearing, allows time for an additional opportunity to comply with the order compelling discovery.  If EZ Taxi complies, much of the prejudice inflicted can be overcome.  However, it is inescapable that Colorado Cab has incurred unnecessary legal fees to obtain discovery to which it is entitled.  Rescheduling hearing alone cannot overcome the prejudice in terms of costs and attorney fees.  In light of EZ Taxi’s failure to make a good faith attempt to cooperate in discovery, an award of costs and attorney fees will be granted in a proportion and amount to be determined as ordered below. 

31. Following matters addressed above, discussion during the conference turned to steps necessary to get the matter set for hearing.

32. EZ Taxi will again be ordered to comply with Decision No. R15-1270-I, as ordered below.  During the prehearing conference, a date was stated for compliance of December 18, 2015.  Particularly in light of the fact that the hearing is being vacated and a further prehearing conference will be scheduled, the Decision will provide some additional time.

33. The Commission’s Rules of Practice and Procedure address treatment of confidential information.  See, Rule 1100 et. seq.  “If a person believes that information requires extraordinary protection beyond that otherwise provided for information furnished subject to a claim of confidentiality, then the person must file a motion requesting highly confidential protection.”  Rule 1101(b).  The rule then proscribes specific requirements for such a motion.

34. EZ Taxi filed Hearing Exhibit 106 and Hearing Exhibit 106C claiming that they were highly confidential under the Commission rules.  Yet, contrary to Commission rules, EZ Taxi failed to file a motion in support thereof and specifying required information.

35. On December 3, 2015, Colorado Cab filed a Motion in Limine Regarding Applicant's Prefiled Hearing Exhibit 106 (Motion in Limine).  Response time to that motion has not yet expired.

36. The Motion in Limine will be ruled upon separately at an appropriate time following expiration of response time.  However, the procedural matter of the highly confidential designation will be addressed at this time.  As ordered below, EZ Taxi must file a motion pursuant to Commission rules requesting extraordinary protections to preserve the highly confidential designation.  Should EZ Taxi fail or choose not to do so, Commission Staff will be ordered below to change the designation of Hearing Exhibits 106 and 106C from highly confidential to confidential.  

37. An additional prehearing conference will be scheduled as ordered below in anticipation of scheduling a new hearing date, if needed.   The conference will be conducted in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.   
38. The remainder of the requested relief will not be ruled upon at this time.
II. ORDER

A. It Is Ordered That:  

1. The request for dismissal of this proceeding by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC (collectively Colorado Cab), will be addressed by separate decision.  

2. A prehearing conference in this proceeding is scheduled as follows:

DATE:
January 6, 2016
TIME:
10:00 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

3. EZ Taxi, LLC (EZ Taxi)  is ordered to pay Colorado Cab’s attorney fees and costs in an amount and proportion to be determined by separate decision as attributable to the lack of good faith as to the discovery.  Colorado Cab may file an affidavit of costs and attorney fees.  

4. Colorado Cab is ordered to attempt to confer with EZ Taxi as to the amount of such costs and fees prior to filing any affidavit.  Should the parties reach a satisfactory resolution, no affidavit or other filing need be made.

5. EZ Taxi shall forthwith, and no later than the close of business on December 24, 2015, comply with Decision No. R15-1270-I (i.e., respond to Colorado Cab Company, LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC, doing business as Metro Taxi’s Written Discovery Requests to Applicant EZ Taxi LLC attached as Exhibit A to the Motion to Compel).  

6. Pleadings filed on behalf of EZ Taxi must be signed in accordance with Commission rules.  If future pleadings are filed by or on behalf of EZ Taxi that are required to be signed by an attorney, and they are not signed by an attorney in accordance with Commission rules, EZ Taxi and its counsel are notified that those pleadings will be stricken.
  
7. On or before December 22, 2015, EZ Taxi must file a motion pursuant to Commission rules requesting highly confidential protections for Hearing Exhibits 106 and 106C.  Should EZ Taxi fail or choose not to do so, Commission Staff shall change the designation of Hearing Exhibits 106 and 106C from highly confidential to confidential.  

8. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Due to the extremely short notice, the undersigned conferred with counsel for all parties to confirm availability.


� Decision No. R15-1069-I was issued in this proceeding on September 29, 2015


� Counsel may either choose to file on behalf of EZ Taxi in the Commission’s E-Filings system or file in paper form with an original signature through traditional means.
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