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I. statement

1. On August 17, 2015, Frontier Transportation, doing business as, Red Rocks Cab Company (Applicant) filed an application for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle (Application).

2. On August 24, 2015, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand taxi service:

(I) between all points in the County of El Paso, State of Colorado; and 

(II) from all points in the County of El Paso, State of Colorado, to all points 
in the Counties of Adams, Arapahoe, Boulder, Broomfield, Chaffee, 
Clear Creek, Crowley, Custer, Denver, Douglas, Elbert, Fremont, Gilpin, Huerfano, Jefferson, Lincoln, Otero, Park, Pueblo, and Teller, State of Colorado.
3. The intervenors in this proceeding are: Colorado Springs Shuttle, LLC (Colorado Springs Shuttle); Valera Lea Holtorf, doing business as Dashabout Shuttle Co. and/or Roadrunner Express and Dashabout Town Taxi, LLC (collectively, Dashabout); and, Colorado Springs Transportation, LLC, doing business as, Yellow Cab Company of Colorado Springs (YCCS). 

4. On September 30, 2015, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. The intervention period in this matter is closed.  The intervenors in this proceeding are Yellow Cab, Colorado Springs Shuttle, and Dashabout.

6. By Interim Decision No. R15-1151-I, issued October 26, 2015, a pre-hearing conference was scheduled for November 5, 2015.  In addition, the Interim Decision permitted Applicant to appear at the pre-hearing conference pro se, pending a final decision on his request to represent Applicant’s interests in this proceeding.

7. Subsequent to the pre-hearing conference, by Interim Decision No. R15-1220-I, issued November 18, 2015, a procedural schedule was adopted, which, among other things, scheduled an evidentiary hearing for January 21 and 22, 2016.  That Interim Decision also indicated that no decision had been made regarding Applicant’s request to represent its own interests at the evidentiary hearing pro se.  YCCS indicated it intended to file a motion requiring Applicant obtain legal counsel based on the $15,000 legal threshold.

8. On November 9, 2015, YCCS filed a Motion for Applicant to Retain Legal Counsel under Section 13-1-127, C.R.S. (Motion).  YCCS argues that based on Mr. Gurgon’s own statements in the Application that Applicant intends to operate 20 taxicabs immediately, and plans to purchase at least three of its own vehicles and add more as business demands, in addition to the statement that Mr. Gurgon has access to over $50,000 to loan to Applicant to cover start-up costs, there is sufficient evidence that the matter in controversy exceeds $15,000.  In addition, YCCS points out that Applicant estimates that income from driver leases will exceed $25,000 and its gross profits will exceed $25,500 within the first month of operation.  YCCS argues that taken all together, the amount in controversy here exceeds $15,000, which exceeds the limit under § 13-1-127(2), C.R.S., for a corporation to be represented by an individual who is not an attorney.

9. Applicant failed to respond to YCCS’s Motion.

II. findings

10. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) of the Commission’s Rules of Practice and Procedure requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in §13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.

11. This is an adjudicative proceeding before the Commission.  Applicant is a Colorado corporation, is a party in this matter, and is not represented by an attorney.  

12. If Applicant wishes to be represented by an individual who is not an attorney, then it must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II).  This means that:  (a) Applicant must be a closely-held entity; (b) the amount in controversy must not exceed $15,000; and (c) Applicant must provide certain information to the Commission.  
13. Applicant has the burden to prove that it is entitled to proceed in this case 
without an attorney.  To meet that burden of proof, Applicant must provide information 
so that the Commission can determine whether it may proceed without an attorney.  To show 
that it may proceed without an attorney, Applicant must do the following:  First, it must establish that it is a closely-held entity, which means that it has no more than three owners.  See, 
Section 13-1-127(1)(a), C.R.S.  Second, it must demonstrate that it meets the requirements of §13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $15,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the authority of the officer to represent the closely held entity.
  
14. Applicant failed to provide any evidence that it meets the requirements of 
§§ 13-1-127(1)(a), or 127(2), C.R.S.  As indicated previously, Applicant did not file a response to YCCs’s Motion.  Applicant was on notice that its request to have Mr. Gurgon appear on behalf of the corporation only applied to the pre-hearing conference.  Applicant was on notice from the pre-hearing conference and from YCCS’s Motion that it was compelled to provide sufficient information to show why it should be allowed to be represented by an individual who is not a licensed Colorado attorney.  Applicant provided none of the necessary information.

15. Commission Rule 4 CCR 723-1-1400(b) provides that a responding party shall have 14 days after service of a motion in which to file a response (unless the Commission shortens or lengthens that time).  Applicant had until November 23, 2015 to file a response, but (as indicated above) failed to do so.

16. Commission Rule 1400(d) provides that “[t]he Commission may deem a failure to file a response as a confession of the motion.”

17. Because Applicant failed to respond to YCCS’s Motion. It is found that Applicant has confessed the motion and as a result, admits the claims and request for relief contained therein.  As a result, it is found that Applicant must obtain legal counsel before it may proceed in this matter.  Applicant will have until the close of business on December 18, 2015 to obtain legal counsel and have such legal counsel file an Entry of Appearance in this proceeding.  Failure of Applicant to obtain legal counsel may result in dismissal of the Application.

III. ORDER

A. It Is Ordered That:

1. The Motion of Colorado Springs Transportation LLC, doing business as Yellow Cab of Colorado Springs for Applicant to Retain Legal Counsel Under Section 13-1-127, C.R.S. is granted consistent with the discussion above.

2. Frontier Transportation, doing business as Red Rocks Cab Company shall obtain legal counsel and have such legal counsel file an Entry of Appearance in this proceeding no later than the close of business on December 18, 2015.

3. Failure of Frontier Transportation, doing business as Red Rocks Cab Company to comply with the directive of this Decision may result in dismissal of its Application.

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� See, e.g., Decisions No. C05-1018, issued August 30, 2005 in Proceeding No. 04A-524W; No. C04-1119, issued September 28, 2014 in Proceeding No. 04G-101CP; and No. C04-0884 issued August 2, 2004 in Proceeding No. 04G-101CP.


� Section 13-1-127(1)(i), C.R.S., defines "officer" as "a person generally or specifically authorized by an entity to take any action contemplated by" § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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