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I. STATEMENT

1. On August 5, 2015, Green Taxi Cooperative (Applicant or Green Taxi) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  
2. The Commission gave notice of the application on August 10, 2015.  As originally noticed, the application sought the following authority to:

operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand taxi service 

within and between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, State of Colorado.

3. The matter was referred to an Administrative Law Judge for resolution by minute entry during the Commission’s Weekly Meeting held September 23, 2015.
4. Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC; Colorado Springs Shuttle, LLC; Colorado Cab Company LLC, doing business as Denver Yellow Cab, and Boulder Yellow Cab; Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs; and MKBS, LLC, doing business as Metro Taxi (Metro Taxi) timely intervened of right.

5. On November 13, 2015, Green Taxi’s Motion in Limine to Exclude Evidence Not Directly Related to Applicant’s Financial and Operational Fitness (Motion in Limine) was filed.

6. On November 18, 2015, Intervenors’ Response to Applicant’s Motion in Limine to Exclude Evidence not Directly Related to Applicant’s Financial and Operational Fitness was filed by Colorado Springs Shuttle, LLC (hereinafter “CCS”), Valera Lea Holtorf d/b/a Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC (hereinafter Dashabout).

7. On November 19, 2015, the Response to Green Taxi's Motion in Limine to Exclude Evidence Not Directly Related to Applicant's Financial and Operational Fitness was filed by Colorado Cab Company LLC, d/b/a Denver Yellow Cab and Boulder Yellow Cab, Colorado Springs Transportation LLC d/b/a Yellow Cab Company of Colorado Springs, and MKBS, LLC d/b/a Metro Taxi.  These parties contend that § 40-10.1-203, C.R.S., does not limit the scope of the proceeding as advocated by Green Taxi and the motion should be denied.

8. The arguments in response to the Motion in Limine will be addressed collectively and all parties opposing the motion will be referred to as Intervenors.

II. Discussion

9. As the movant, Green Taxi bears the burden of proof with respect to the relief sought. Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500 of the Commission’s Rules of Practice and Procedure. 
10. Applicant has applied for a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire, which would subject Applicant to Commission regulation.  See § 40-10.1-101, et. seq., C.R.S.  It is necessary to obtain a certificate declaring that the present or future public convenience and necessity requires or will require common carrier operations.  § 40-10.1-201, C.R.S. 

11. Green Taxi argues that its Motion in Limine should be granted to prescribe the scope of admissible relevant evidence to promote administrative economy and minimize litigation expenses.  The cited basis of the motion is Rules 401, 402, and 403 of the Colorado Rules of Evidence and Rule 1501(a) of the Commission Rules of Practice and Procedure, 4 CCR 723-1.

12. Green Taxi first contends that the entry standard for an applicant to obtain a CPCN is exclusively operational and financial fitness and that intervenors should not be permitted to present evidence regarding public interest or public need.

13. Intervenors counter that the plain language of § 40-10.1-203(1), C.R.S., was not affected by a recent amendment.  Further, the doctrine of regulated competition remains, except as otherwise provided in § 40-10.1-203(2)(b)(II), C.R.S.  Thus, the Commission may consider other factors within its regulatory purview in order to assess whether the public convenience and necessity requires the proposed service.  Finally, Intervenors contend that consideration of relevant evidence of financial and operational fitness is not as narrow as Green Taxi advocates and cannot be determined until Green Taxi’s direct case is presented.

14. The undersigned appreciates that some clarification is beneficial for administrative efficiency and to minimize litigation costs to implement new legislation.

15. Where statutory language is clear and unambiguous, it is not subject to interpretative rules of statutory construction. Goldy v. Crane, 167 Colo. 44, 445 P.2d 212 (1968); Husson v. Meeker, 812 P.2d 731 (Colo. App. 1991). Section 40-10.1-203(2)(b)(II), C.R.S., is clear, but § 40-10.1-203(1), C.R.S., is equally clear.  

16. By the plain language, an ambiguity exists between § 40-10.1-203(2)(b)(II)(C), C.R.S., and § 40-10.1-203(1), C.R.S.  Under subsection 1, the Commission retains broad discretion as to whether and how to grant a CPCN.  Under subsection 2, the grant of a CPCN is mandated.  These two statutory provisions must be reconciled.
17. Section 2-4-205, C.R.S., directs that specific legislation prevails over general legislation.
  Statutes are to be read in the context of common usage.
 In applying a statute, every word should be given effect.
  Various terms should be read as a whole, and in their context;
 and a common-sense guide that the plain meaning of words should be given their literal meaning unless such meaning would defeat the purpose of the rule.

Section 40-10-105(1), C.R.S., establishes the Commission’s authority to license and regulate motor vehicle passenger carriers.  Yellow Cab Coop. Ass'n v. Public Utils. Comm'n, 869 P.2d 545, 548-549 (Colo. 1994).  The Commission “has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in the commission's judgment, the public convenience and necessity may require.”  § 40-10.1-203(1), 

18. C.R.S.  “This statute authorizes the PUC to grant limited authority to a motor vehicle carrier to provide service in a particular area by imposing conditions on the carrier's conduct. However, limitations may be included in a PUC certificate pursuant to section 40-10-105(1) only if determined by the PUC to be required for the public convenience and necessity. Therefore, such limitations necessarily constitute a critical component of the authority granted to a carrier.”  Yellow Cab Coop. Ass'n v. Public Utils. Comm'n, 869 P.2d 545, 549 (Colo. 1994).  

19. Interpreting the statute as in effect prior to the enactment of House 
Bill (H.B.) 15-1316, the Supreme Court found that the Colorado Legislature (Legislature) singled out counties having a population over 70,000 for special treatment in the application process.  Mile High Cab, Inc. v. Colo. PUC, 302 P.3d 241, 245 (Colo. 2013).  The Court interpreted that special treatment: 
The legislative allocation of the burden of proof in section 40-10-105(2)(b)(II), therefore, prescribes that once an applicant has shown it to be more probable than not that it is operationally and financially fit to provide the service, that applicant is entitled to a Certificate of Public Convenience and Necessity unless those opposing issuance demonstrate that it is nevertheless more probable than not that the public convenience and necessity do not require granting the application and that it is more probable than not that doing so will actually be detrimental to the public interest.  
Mile High Cab, Inc. v. Colo. PUC, 2013 CO 26, P14, 302 P.3d 241, 246, 2013 Colo. LEXIS 289, *16, 2013 WL 1715473 (Colo. 2013).

20. The Court went on to find that the “Commission was statutorily obligated 
to issue the certificate” applying the Legislature's express allocation of burdens in 
§ 40-10-105(2)(b)(II), C.R.S., unless the Commission found it more probable than not that issuing the CPCN “was not required by the public convenience and necessity, and that doing so actually would be detrimental to the public interest.”  Mile High Cab, Inc. v. Colo. PUC, 302 P.3d 241, 247-248 (Colo. 2013)(emphasis original).  The Court found the Commission to be obligated and not specifically address, or reconcile, other aspects of Commission discretion.

21. Following the decision in Mile High Cab, the Legislature expanded the special treatment in the application process in 2015. Statutory findings regarding the taxi market include that the law “will lead to free market competition.”  § 40-10.1-203(2)(b)(II)(A) C.R.S.  The entirety of the burden-shifting mechanism and general public necessity and public interest elements considered in an application upon meeting of an initial burden were eliminated.  Subparagraph (b)(II) now identifies elements of operational and financial fitness for the proposed service and mandates that “[i]f the commission determines that the applicant has proved its operational and financial fitness [to provide the proposed service], the commission shall grant the applicant a certificate.”  § 40-10.1-203(2)(b)(II)(C) C.R.S. 

22. Section 40-10.1-203(2) C.R.S. provides:

(2)  
(a)
The granting of a certificate to operate a taxicab service within and between counties with a population of less than seventy thousand, based on the most recent available federal census figures, is governed by the doctrine of regulated monopoly.
(b)
(I)
Except as otherwise provided in subparagraph (II) of this paragraph (b), the granting of a certificate to operate a taxicab service within and between counties with a population of seventy thousand or greater, based on the most recent available federal census figures, is not an exclusive grant or monopoly, and the doctrine of regulated competition applies.

(II)
(A)
The general assembly hereby finds, determines, 
and declares that House Bill 15-1316 may open the door to multiple taxicab companies entering the taxicab service market within the metropolitan areas of Colorado and will lead to free market competition, expanded consumer choice, and improved quality of service.
(B)
The general assembly further finds, determines, and declares that nothing in this subparagraph (II) requires or prohibits a taxicab company applying for a certificate to form a labor union nor requires any taxicab driver to join a labor union.

(C)
In an application for a certificate to provide taxicab service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, the applicant has the burden of proving that it is operationally and financially fit to provide the proposed service. The commission shall not consider the applicant's corporate structure when determining whether to approve or disapprove the application for a certificate. The applicant need not prove the inadequacy of existing taxicab service, if any, within the applicant's proposed geographic area of operation. If the commission determines that the applicant has proved its operational and financial fitness, the commission shall grant the applicant a certificate.

§ 40-10.1-203, C.R.S.
23. Under § 40-10.1-203(2)(b)(I) C.R.S., the doctrine of regulated competition applies except as otherwise provided in paragraph (b)(II).  Thus, consistent with intervenor arguments, public interest elements of the doctrine of regulated competition applicable to applications are removed from § 40-10.1-203(2)(b)(II), C.R.S., but remain applicable under other provisions.  The undersigned finds such an interpretation conflicts with both the legislative findings as well as the mandate to grant a certificate corresponding to a narrowed scope of the doctrine of regulated competition.  Rather, the undersigned finds that the Legislature narrowed the applicable elements of regulatory competition for applications to provide service in specified counties.  As amended, an applicant must satisfy the burden of proof set forth in 
§ 40-10.1-203(2)(b)(II), C.R.S.  

24. Intervenors’ attempt to revive elements of the doctrine of regulated competition removed from consideration in (b)(II) cannot be permitted in conflict with the new statutory mandate. By the elimination of public need from consideration in a CPCN application, a reasonable inference is that the associated regulatory tools (e.g., avoidance of destructive competition) previously considered in applications is removed.  It is illogical and inconsistent with the expressions of legislative intent that the doctrine remains to frustrate and conflict with the statutory mandate.  The obligation found by the Court in Mile High Cabs is equally applicable following amendment by H.B. 15-1316.  No basis is demonstrated or apparent that public need remains relevant in application proceedings in specified counties.  Correspondingly, the finding that legislation will lead to free market competition is contrary to avoidance of destructive competition under historical operation of the doctrine. Thus, historical elements of the doctrine of regulated competition outside of § 40-10.1-203(2)(b)(II), C.R.S., are foreclosed.

25. To end consideration at the mandate, as Green Taxi advocates, would ignore and not give meaning to § 40-10.1-203(1), C.R.S.  Prior to enactment of H.B. 15-1316, the Court found the Commission was obligated to grant Mile High Cabs a certificate where intervenors did not meet their burden of proof after the applicant met its initial burden of proof.  H.B. 15-1316 affected applicability of the doctrine of regulated competition to applications in the specified geographic territory by removing consideration of public need and the public interest doctrine elements applicable to CPCN applications. With the qualified “initial” burden eliminated, and public interest considerations eliminated, the obligation to grant a certificate equally remains.  Within the scope of specific statutory mandate, the Commission cannot exercise broad general jurisdiction to the contrary.  

26. However, outside the scope of mandate, the Commission’s jurisdiction 
remains unaffected.  The undersigned finds that Commission discretion under subsection 
§ 40-10.1-203(1), C.R.S., remains where not precluded.  While the broad general statements of Commission jurisdiction remain unchanged, such jurisdiction must be exercised consistent with the specific mandates of (b)(II).  Illustratively, in granting a CPCN, the Commission may issue a CPCN or a partial exercise of the privilege sought and may attach conditions thereto.  

27. Applying the discussion above, Green Taxi failed to meet its burden of proof to support the Motion in Limine specifically excluding “evidence not directly related to the Applicant’s financial and operational fitness.”  First, no authority is cited as to the meaning or applicability of an evidentiary standard of being “not directly related.”  Second, it is notable that the Commission is not bound by the technical rules of evidence.  § 40-6-101(4), C.R.S.  Finally, Green Taxi failed to demonstrate that the Commission could not consider anything beyond evidence “directly related to financial and operational fitness” at hearing. Therefore, consistent with the discussion above, the Motion in Limine will be denied.

III. ORDER

A. It Is Ordered That:  

1. Green Taxi Cooperative’s Motion in Limine to Exclude Evidence Not Directly Related to Applicant’s Financial and Operational Fitness filed on November 13, 2015, is denied consistent with the discussion above.  

2. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� § 2-4-205, C.R.S.; People v. Weller, 679 P.2d 1077, 1082 (Colo. 1984).


� § 2-4-101, C.R.S. 


� See, Charlton v. Kimata, 815 P.2d 946, 949 (Colo. 1991) (if possible, a court must give effect to every word of the statute).  Dept. of Revenue, Motor Vehicle Div. v. Borquez, 751 P.2d 639, 643 (Colo. 1988) (rules of statutory construction require presumption that the legislature inserted every part for a purpose, and every part of the statute should be carried into effect).


� Nat 'l Assoc. of Home Builders v. Defenders of Wildlife, 127 S.Ct. 2518, 2534 (2007)("It is a fundamental canon of statutory construction that the words of a statute must be read in their context and with a view to their place in the overall statutory scheme.")(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 and Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989)); see also Kunz v. United Security Bank, 489 F.3d 1072, 1077 (10th Cir. 2007).


� U.S. v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989)("The plain meaning of legislation should be conclusive, except in the 'rare cases [in which] the literal application of a statute will produce a result demonstrably at odds with the intentions of its drafters."' (citing Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 3250, 73 L.Ed.2d 973 (1982)).
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