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I. STATEMENT

1. On August 5, 2015, EZ Taxi LLC (Applicant) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  
2. The Commission gave notice of the application on August 10, 2105.  As originally noticed, the application sought the following authority to:

operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand taxi service 

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, State of Colorado.

3. The matter was referred to an Administrative Law Judge for resolution by minute entry during the Commission’s Weekly Meeting held September 23, 2015.
4. Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC; Colorado Springs Shuttle, LLC; Colorado Cab Company LLC, doing business as Denver Yellow Cab  and Boulder Yellow Cab (Colorado Cab); Colorado Springs Transportation LLC, doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Transportation); and MKBS, LLC, doing business as Metro Taxi (Metro Taxi) timely intervened of right.

5. On October 30, 2015, Colorado Cab, Colorado Springs Transportation, Shamrock Charters, Inc., Shamrock Taxi of Ft. Collins, Inc., SuperShuttle International Denver, Inc., and Metro Taxi, filed a Petition for a Declaratory Order.  By Decision No. R15-1168-I issued November 2, 2015, the request to shorten response time to the petition was denied.  This Decision addresses the remainder of the requested relief.

6. No response was filed to the petition.

II. Discussion

7. Applicant has applied for a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire, which would subject Applicant to Commission regulation.  See § 40-10.1-101, et. seq., C.R.S.  The Application is subject to the applicable statutory period in § 40-6-109.5, C.R.S.

8. A petition for declaratory order may be filed as an original proceeding or in a pending proceeding.  Rule 1304(i)(I) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure.  In this instance, the petition was filed in an existing proceeding.  

9. Colorado Cab, Colorado Springs Transportation, and Metro Taxi (collectively Petitioners) are the only petitioners that are parties to this proceeding.  The request by the remaining petitioners is denied and stricken from the proceeding as they are not parties.

10. Based upon Applicant’s arguments in response to interventions filed, now moot, Petitioners argue the Commission should issue a declaratory order to terminate a controversy or remove perceived uncertainty.  Petitioners request that the Commission declare the scope of evidence relevant to “determining whether to issue a CPCN, and in what form, and the extent to which House Bill (H.B.) 15-1316 modified the doctrine of regulated competition.”

11. Petitioners claim uncertainty regarding the scope of this proceeding in light of the amendment of § 40-10.1-203, C.R.S., by H.B. 15-1316.  Petitioners request issuance of two declaratory orders: “(1) the Commission retains its ability to limit any CPCN that results from this proceeding as will best serve the public interest; and (2) that the doctrine of regulated competition still applies after H.B. 15-1316, including consideration of destructive competition that will result from Applicant’s proposed operations.”
 Petitioners contend such orders will “resolve this dispute and remove the uncertainty over what evidence may be considered by the Commission in determining whether to issue a CPCN, and in what form, and the extent to which House Bill 15-1316 modified the doctrine of regulated competition.”

12. The Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner.  Rule 1304(i)(II) of the Rules of Practice and Procedure, 4 CCR 723-1.  The Commission may also grant, deny, or dismiss any petition seeking a declaratory order.  Rule 1304(i)(III) of the Rules of Practice and Procedure, 4 CCR 723-1.

13. While procedurally permissible to be filed within a proceeding, the undersigned declines to take up the petition in this proceeding.

14. This application for a CPCN is an adjudicatory proceeding.  Rule 1400(c) of the Rules of Practice and Procedure, 4 CCR 723-1.

15. As summarized by the Supreme Court:

In general, agency proceedings that primarily seek to or in effect determine policies or standards of general applicability are deemed rule-making proceedings. Agency proceedings which affect a specific party and resolve particular issues of disputed fact by applying previously determined rules or policies to the circumstances of the case are deemed adjudicatory proceedings. The determination of whether a particular proceeding constitutes rule-making requires careful analysis of the actual conduct and effect of the proceedings as well as a determination of the purposes for which it was formally instituted.

Colorado Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 
816 P.2d 278, 284 (Colo. 1991)(citations omitted).

16. There is no dispute that the Application will be determined in accordance with § 40-10.1-203, C.R.S. The declaratory ruling purely addresses matters of law.  Declarations as to issues identified interpret the meaning of § 40-10.1-203, C.R.S., following the recent enactment of H.B. 15-1316.  

17. To embark upon Petitioners’ request would fundamentally change the nature and purpose of the proceeding to a rulemaking proceeding.  The substance and effect of the petition requests a general declaration interpreting law or Commission policy, clearly rulemaking conduct.  Such a rulemaking effort in this proceeding cannot be accommodated within the procedural schedule, would subvert Applicant’s timely opportunity for hearing, and make compliance with applicable statutory periods impossible.  Petitioners may wish to pursue a petition for declaratory ruling in a proceeding established for that purpose, but it will not be entertained here.

III. ORDER

A. It Is Ordered That:  

1. Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation LLC; Shamrock Charters, Inc.; Shamrock Taxi of Ft. Collins, Inc.; SuperShuttle International Denver, Inc.; and MKBS, LLC’s Petition for a Declaratory Order filed on October 30, 2015 is denied.

2. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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