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I. STATEMENT

1. On September 2, 2014, Public Service Company of Colorado (Public Service or Company) filed a Petition for a Waiver (Petition) of former Rules 3026(b), 3028, 3030, and 3976 the Commission’s Data Privacy Rules, 4 Code of Colorado Regulations (CCR) 723-3.  

2. By Decision No. C14-1155-I issued September 19, 2014, the Commission declined to accept Public Service’s Petition for a Declaratory Order and noticed the Petition for Waiver.  The intervention period established by the Commission expired on October 20, 2014.

3. On October 16, 2014, the City of Westminster (Westminster) filed a notice of intervention as of right and cross petition for declaratory order.  In its cross petition, Westminster “requests that the Commission declare the inapplicability of Rule 3031 of the Customer Data Privacy rules, regarding requests for aggregated data reports, to franchise-required audits.”  Cross Petition at 1.

4. On October 20, 2014 the City of Arvada (Arvada) filed its Entry of Appearance and Notice of Intervention as of Right.
5.  By Decision No. R14-1340-I issued November 5, 2014, Public Service was ordered to supplement the Petition to identify all pending audits of franchise fees by municipalities commenced prior to the filing of this proceeding, and to provide all outstanding requests by each respective municipality for information from Public Service that gave rise to this proceeding.

6. On November 20, 2014, Public Service filed information supplementing the request for waiver in response to Decision No. R14-1340-I.

7. Arvada and Westminster timely intervened of right.

8. By Decision R14-1435-I issued December 4, 2014, the City and County of Denver (Denver), the City of Aurora (Aurora), and the Colorado Communications and Utility Alliance (CCUA) were granted permissive intervention.

9. The parties to this proceeding are Public Service; Arvada; Westminster; Denver; Aurora; and, the CCUA.

10. By Decision No. R14-1444-I issued December 5, 2014, a prehearing conference was scheduled in this matter for January 13, 2015.  At the scheduled time and place, the conference was convened.  After a general discussion regarding the scope of relief requested by Public Service and the context of the Petition, a procedural schedule was addressed in advance of a hearing to be scheduled.  

11. By Decision No. R15-0207-I issued March 4, 2015, this proceeding was stayed pending further order.

12. By Decision No. C15-0752 issued July 23, 2015 in Proceeding 
No. 14R-0394EG, the Commission adopted rules of general applicability addressing data access and privacy rules.  

13. By Decision No. R15-1129-I issued October 19, 2015, a prehearing conference was scheduled for October 28, 2015.  

14. On October 23, 2015, Public Service filed a Motion to Withdraw its Petition for Waiver.  

15. On October 26, 2015, the Westminster's Response in Opposition to Motion of Public Service Company of Colorado's Motion to Withdraw was filed

16. At the scheduled time and place, the prehearing conference was convened.  All parties appeared and participated through counsel.  Pending motions were first addressed.  No party objected to shortening response time to Public Service's motion to the time of the conference.  CCUA, Arvada, and Denver all joined in Westminster’s position and opposed withdrawal.

II. Discussion

17. In its Petition, Public Service requested that the Commission fully waive the applicability of Rule 1105 of the Commission’s Rules of Practice and Procedure and Rules 3026(b), 3028, 3030, and 3976 of the Commission’s Data Privacy rules to allow the Company to provide certain customer data to municipalities for the purpose of auditing Public Service’s payment of franchise fees to those municipalities.
18. A petition for waiver of Commission rules may be filed pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1:

(a)
The Commission has promulgated these rules to ensure orderly and 
fair treatment of all persons.  The Commission may, for good cause shown, grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  

19. Rule 1309, 4 CCR 723-1 also provides:

(d)
A party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing.  Thereafter, the party shall file a motion to obtain leave of the Commission to withdraw the application or petition.  In ruling on such a motion, the Commission shall consider whether good cause for withdrawal is stated and whether other parties would be prejudiced by the withdrawal.
20. By Decision No. C15-0752,
 the Commission substantially changed its Data Privacy Rules, including prior Rule 3031.  Under the rules adopted in that decision, the Commission established a structure and procedure to permit local government access to customer data under specified circumstances.  In addition, the Commission decision did not limit local government jurisdiction or affect any existing authority to tax.

In its Motion to Withdraw, Public Service states that it sought the waiver to allow disclosure of Customer Data and Personal Information necessary for franchise fee audits and the updated Rule 3031 of the Commission’s Data Privacy Rules completely resolves the issues raised in the Petition for Waiver and in Westminster’s request to consider Rule 3031.  Further, Public Service states that it is discussing a nondisclosure agreement with the CCUA that would 

21. allow the Company and the cities to satisfy the requirements of Rule 3031.  Finally, Public Service suggests that withdrawal is and that further litigation would be outside the scope of the relief requested in the Petition for Waiver.

22. In response to Public Service’s Motion to Withdraw, Westminster disagrees that the new Rule 3031 resolves all issues in the proceeding and requests that a hearing be scheduled:

to determine the following issues:

a. Whether the Commission's Order in Decision No. C10-0914 approving the franchise agreement between Public Service and the City of Westminster on August 18, 2010, requires PSCo to provide its internal franchise fee audit reports to the City every three years and whether such reporting can be done without violating the past or the newly adopted Data Privacy Rules.

b. Whether that portion of the data requested by the City, namely the audit of the 1% Undergrounding Fund and the detailed reports of actual costs of undergrounding projects reconciled with their approved estimates, constitutes Customer Data as defined by the Data Privacy Rules.

Westminster Motion to Withdraw at pp. 3 and 4

23. No hearing is currently scheduled in this matter.

24. The Commission referred this matter as a petition for waiver and declined to take up the matter as a request for a declaratory ruling.  Without agreeing that all issues in the proceeding are resolved, the undersigned reviewed the procedural posture of the case as a request for relief by Public Service that is no longer sought.  It is appropriate that Public Service be permitted to withdraw its petition for waiver.  

25. In Decision No. R14-1444-I, the undersigned stated that administrative efficiency supported a comprehensive resolution of the parties’ differences addressed by the Petition.  That is, had the case gone forward as a request for waiver, it made sense to resolve whether a waiver should be granted to all the rules at issue or to none of them.  However, Public Service’s Petition to Withdraw, materially changes the posture of the proceeding.  Public Service takes the position that under the new Data Access and Privacy Rules adopted in Proceeding No. 13R-0394EG, the Company no longer needs the waiver to provide the information sought by the cities. 

26. Westminster’s advocacy in its response seeks determination of two issues that were not raised by Public Service in its Petition for Waiver or by Westminster in its Notice of Intervention.  Therefore, the more recent requests stated in Westminster’s response are outside of the scope of the proceeding, including the previous request as to prior Rule 3031.  

27. In addition, declaratory rulings are discretionary and the undersigned finds it not appropriate to proceed on the issues identified by Westminster under the present circumstances when the Commission did not independently consider the appropriateness of issuing a declaratory ruling on matters now raised by Westminster. 

28. Continuing litigation in this proceeding would exceed the scope of the referred proceeding.  If the municipal entities seek a ruling on declaratory or other relief, it is more appropriate that such a proceeding be filed for Commission consideration in the first instance.  Upon further consideration, the undersigned is also concerned with the scope of notice in this proceeding and the potential impact upon other municipalities and utilities.  Rather than address those concerns in this proceeding, they can be addressed as part of any new proceeding if the Commission chooses to accept a petition for declaratory ruling.

III. ORDER

A. The Commission Orders That:  

1. Public Service Company of Colorado's (Public Service) Motion to Withdraw its Petition for Waiver filed on October 23, 2015 is granted.  

2. Public Service’s petition is withdrawn and Proceeding No. 14V-0910E is closed.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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