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I. STATEMENT  
1. On June 24, 2015, Ms. Melissa Russ (Russ or Complainant) filed a Formal Complaint against Public Service Company of Colorado (Public Service, PSCo, Company, or Respondent).
  That filing commenced this Proceeding.  

2. Complainant and Respondent, collectively, are the Parties; each individually is a Party.  Complainant, who is an individual, appears pro se to represent her own interests and is not represented by legal counsel.  Respondent is represented by legal counsel.  

3. On June 25, 2015, the Commission issued an Order Setting Hearing and Notice of Hearing that scheduled a September 8, 2015 evidentiary hearing in this Proceeding.  On July 15, 2015, Decision No. R15-0707-I vacated that evidentiary hearing date.  

4. On June 25, 2015, the Commission served on the Company, an Order to Satisfy or Answer.  

5. On July 1, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. On July 14, 2015, Public Service filed its Motion to Dismiss.  That filing tolls the time within which Public Service must file an answer.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1308(e).
  Thus, as of the date of this Interim Decision, Public Service has not filed its answer to the Complaint.  

7. By Decision No. R15-0707-I, the ALJ extended, to and including August 7, 2015, Complainant’s time within which to file a response to the Motion.  

8. On August 7, 2015, Ms. Russ made a filing entitled Disagreement - Appeal of Motion to Dismiss my Complaint.
  The ALJ will treat this document as Ms. Russ’s response to the Motion (Response).  

A. Motion to Dismiss.  

9. On July 14, 2015, Public Service filed a Motion to Dismiss (Motion).  The Motion rests on both Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) (Commission lacks subject matter jurisdiction to hear certain claims) and Colo.R.Civ.P. 12(b)(5) (Complaint fails to state a cause of action).  

10. As stated in the Complaint at Attachment at 1, these are the bases of the Complaint:  “Digital Electric Meters Forced Install and/or Harassment by [Public Service] and affiliated contractors, no opt out, health and home hazard, monopoly in electric[.]”  

More particularly, Ms. Russ claims that Public Service:  (a) is attempting to replace her properly-functioning analog electric meter with a digital electric meter,
 a change 
to which she objects for health-related reasons (e.g., health issues caused by the radio frequency (RF) technology that PSCo uses and the resulting RF signals) and safety-related reasons (e.g., 

11. wiring in homes may not be compatible with digital electric meters); (b) gives customers who object to digital electric meters, such as Ms. Russ, no option but to accept the meter replacement; (c) estimates her electric bill, which has resulted in, and continues to result in, overcharges on her electric bill; (d) charges a fee to read meters but does not read her meter; (e) is a monopoly; (f) is misinforming the public about the safety of the digital electric meters that are being installed; and (g) is harassing Ms. Russ (e.g., sending disconnection of electric service notices) because she will not permit Public Service employees or contractors access to her residence so that they can replace her electric meter.  In addition, Ms. Russ appears to question the Company’s tiered rate structure and the Company’s charging a maintenance fee.  See generally the Attachment to 
the Complaint.  

12. Complainant seeks this relief:  “For now, I at least would like to see the meter installations stop and the digital [electric] meters be removed and restored to analog.  In actuality energy is and should be free, that is what Nikola Tesla intended.”  Complaint Attachment at 6.
  

13. In the Motion, Public Service requests that the Commission find that the Commission lacks subject matter jurisdiction because:  (a) Ms. Russ lacks standing to raise the claims that question PSCo’s tiered rate structure and maintenance fee; and (b) the Commission does not have jurisdiction to decide the tort claims made in the Complaint.  On this basis, the Company seeks dismissal of these claims.  Public Service also requests that the remaining claims be dismissed because Ms. Russ fails to state a claim upon which relief can be granted.  

14. Ms. Russ opposes the Motion.  

15. The ALJ discusses each of PSCo’s requests below.  

1. Applicable Law.  

16. Rule 4 CCR 723-1-1308(e) permits a respondent to file a motion to dismiss before filing an answer to a complaint.  As relevant here, the Rule allows a respondent to file a motion to dismiss based on the assertion that the Commission lacks subject matter jurisdiction and based on the assertion that the complaint fails to state a claim upon which relief can be granted.  Public Service filed the Motion in accordance with this Rule.  

17. In relevant part, Rule 4 CCR 723-1-1001 states:  “Where not otherwise inconsistent with Title 40 or these rules, ... an Administrative Law Judge ... may employ the Colorado Rules of Civil Procedure.”  In ruling on the Motion, the ALJ uses and relies on the Colorado Rules of Civil Procedure (Colo.R.Civ.P.).  

18. The Motion rests on two provisions of Colo.R.Civ.P 12(b).  The first is Colo.R.Civ.P. 12(b)(1), which governs motions to dismiss for “lack of jurisdiction over the subject matter” of the Complaint.  The second is Colo.R.Civ.P. 12(b)(5), which governs motions to dismiss based on the failure of the Complaint “to state a claim upon which relief can be granted[.]”  In ruling on the Motion, the ALJ uses and relies on Colo.R.Civ.P. 12(b)(1), Colo.R.Civ.P. 12(b)(5), and the case law applying these Colorado Rules of Civil Procedure.  

a. Colorado Rule of Civil Procedure 12(b)(1).  

19. “Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.”  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  Thus, “questions of subject matter jurisdiction may be raised at any time” (Pueblo West Metropolitan District v. Southeastern Colorado Water Conservancy District, 717 P.2d 955, 957 (Colo. 1986)); and the right to raise an issue of jurisdiction “cannot be waived” (Marriage of Haddad, 93 P.3d at 619).  See also Colo.R.Civ.P. 12(h)(3) (“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action” (emphasis supplied)).  

20. When considering a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once subject matter jurisdiction is raised, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to decide the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001); Pfenninger v. Exempla, Inc., 12 P.3d 830, 833 (Colo. App. 2000).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  The complaint’s “allegations have no presumptive truthfulness[.]”  Medina, 35 P.3d at 452 (internal quotation marks and citation omitted).  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).  

21. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission’s] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  …  Whether [the Commission] possesses such jurisdiction is generally only dependent on the nature of the claim and the relief sought.  …  It is the facts alleged and the relief requested that decide the substance of a claim, which in turn is determinative of the existence of subject matter jurisdiction.  

Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).  

22. The ALJ applies these principles when ruling on the Motion.  

b. Colorado Rule of Civil Procedure 12(b)(5).  

23. A motion to dismiss for failure to state a claim upon which relief can be granted is a vehicle “to test the formal sufficiency of the complaint.”  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996).  As such, a motion to dismiss based on failure of the complaint to state a claim is disfavored and is difficult to sustain.  The respondent bears the burden of proof with respect to a Colo.R.Civ.P 12(b)(5) motion.  

24. In ruling on a motion to dismiss based on a failure to state a claim, these principles apply:  (a) allegations in the complaint must be viewed in the light most favorable to the complainant; (b) all assertions of material fact must be accepted as true; and (c) the motion is decided by looking only at the complaint.  Medina v. Colorado, 35 P.2d 443, 452 (Colo. 2001).  A motion to dismiss based on failure to state a claim must be denied “unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief.”  Dorman, 914 P.2d at 911; see also Schoen v. Morris, 15 P.3d 1094, 1096 (Colo. 2000) (same).  

25. As pertinent here, Colo.R.Civ.P. 12(b) states:  if a Colo.R.Civ.P. 12(b)(5) motion contains “matters outside the [complaint] and [if the Commission does not exclude those materials], the motion shall be treated as one for summary judgment and disposed of as provided in [Colo.R.Civ.P. 56], and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by [Colo.R.Civ.P. 56].”  

26. The ALJ applies these principles when ruling on the Motion.  

2. Lack of Subject Matter Jurisdiction.  

27. In support of the motion to dismiss for lack of subject matter jurisdiction, PSCo asserts:  (a) Ms. Russ lacks standing to raise the claims based on the existence of PSCo’s Service and Facility Charge; and (b) the Commission lacks subject matter jurisdiction to address Ms. Russ’s tort and causation claims.  Each of these assertions is discussed below.  

a.
Standing.  

28. For the reasons discussed below, the ALJ will dismiss this portion of the Motion as moot.  

29. With respect to this aspect of the Motion, Public Service argues:  (a) Ms. Russ questions the Company’s right to charge a Service and Facility Charge, which Ms. Russ refers to as the maintenance fee; (b) the Company’s Service and Facility Charge is established by tariff (i.e., Public Service Electric Tariff Sheet No. 33); (c) § 40-6-108(1)(b), C.R.S., specifies who may sign a complaint that challenges Public Service’s rates and charges; (c) Ms. Russ is the sole signatory to the Complaint and does not meet the requirements that § 40-6-108(1)(b), C.R.S., establishes for signatories to a complaint challenging Public Service’s rates and charges; and (d) because the requirements of § 40-6-108(1)(b), C.R.S., are not met, Ms. Russ lacks standing to challenge the Company’s Service and Facility Charge.  Motion at ¶¶ 9-11, 15.  

30. Ms. Russ does not respond directly to this Public Service argument.  Ms. Russ, however, clarifies that the Complaint asserts that the Company charges Ms. Russ for metering reading services that the Company is not performing.  Response at 2.  

31. Based on the Response, the ALJ finds that Ms. Russ does not challenge the existence of the Service and Facility Charge.  The ALJ also finds that:  (a) Ms. Russ challenges the Company’s application of that charge to her; and (b) Public Service does not question her right to challenge the Service and Facility Charge as applied to her.  

32. The ALJ finds that the portion of the Motion that challenges Ms. Russ’s standing is moot.  The ALJ will deny that portion of the Motion as moot.  

b.
Tort Claims and Causation.  

33. For the reasons discussed below, the ALJ will grant some of this portion of the Motion.  The ALJ will dismiss for lack of subject matter jurisdiction the tort claims (express stated or implied) and the request for causation determination.  

34. With respect to this aspect of the Motion, PSCo argues:  (a) the Complaint seeks relief based on a claim of harassment (which is a tort) and on claims that could be read to include other, but not specified in the Complaint, torts such as misrepresentation and nuisance; (b) the Complaint also seeks “determinations with respect to the potential health risks regarding how radio frequency transmissions from digital [electric] meters allegedly affect cancer risks and/or mold growth” (Motion at ¶ 26), which is a question of causation; (c) the Commission’s complaint authority is circumscribed; (d) the established law precludes the Commission from entertaining  complaints based on non-regulatory issues, such as tort and other common law claims and causation; (e) the Commission lacks subject matter jurisdiction to hear claims based in non-regulatory issues such as tort and causation; and (f) as a result, the Commission must dismiss those portions of the Complaint that address torts (expressly stated or implied) and that address causation.  Motion at ¶¶ 21-29.  

35. Ms. Russ does not respond to this Public Service argument.  Ms. Russ, however, makes this request:  “If the Commission cannot make [the changes that she requests in the Complaint as explained and amplified in the Response,] please send this complaint to a court body that can change the laws that are allowing [Public Service] and other utilities to treat their ‘customers’ in such a monopolistic overbearing fashion.”  Response at 3.  

36. For the reasons discussed below, the ALJ will grant the Motion and will dismiss for lack of subject matter jurisdiction the tort claims (expressly stated or implied) and any request for a causation determination.
  

37. The Commission derives its authority from article XXV of the Colorado Constitution
 and, with respect to the electric utility service at issue in this case, from the Public Utilities Law.
  The Commission is an administrative agency whose function is to regulate public utilities within the parameters established by the Colorado Constitution and the Public Utilities Law.  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 283 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  Within those parameters, the Commission may fashion and order appropriate administrative remedies.  Archibold v. Public Utilities Commission, 58 P.3d 1031 (Colo. 2002).  

38. The Commission is aware that its jurisdiction is circumscribed by statute and, in that regard, has held that,  

[t]o the extent the complaint raises non-regulatory issues … (i.e., issues unrelated to the rates, terms, and conditions of [the utility service at issue]), ... the Commission does not possess jurisdiction over these claims[.]  

Decision No. C03-0801
 at ¶ 4.  

39. The Commission’s authority is broad and wide-ranging, and the Commission may fashion appropriate administrative remedies.  What must be kept in mind, however, is that the Commission’s authority is broad and wide-ranging within the scope of its authority to regulate public utilities.  

40. The Commission is not the functional equivalent of a Colorado Constitution article III court, which has general jurisdiction over tort claims and related issues, such as causation, and which may award equitable and legal remedies, including monetary damages.  See, e.g., Paine, Webber, Jackson & Curtis, Inc. v. Adams, 718 P.2d 508, 513 (Colo. 1986) (powers of article III courts and of statutory courts).  The Colorado Supreme Court has held consistently that the Commission does not possess general jurisdiction,
 that the Commission may not entertain tort and other common law claims,
 and that the Commission may not create remedies that the statute does not authorize.
  Thus, Colorado Supreme Court decisions identify the point of demarcation between the jurisdiction of the Commission and that of the courts.  

41. In pertinent part, § 40-6-108(1)(a), C.R.S., states:  

 
Complaint may be made by ... any ... person ... by ... complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law.  

42. As discussed by Public Service, there are claims in the Complaint that involve neither an alleged violation of state law that implicates an area within the Commission’s jurisdiction nor an asserted violation of a Commission rule or order.  The Complaint contains claims apparently based on the torts of harassment, misrepresentation, and nuisance.  The Complaint also contains at least one claim apparently based in causation.  The controlling authority cited above prohibits the Commission from considering these claims.  

43. The ALJ finds that Ms. Russ has failed to meet her burden of proof to establish the Commission’s subject matter jurisdiction with respect to the claims in the Complaint involving:  (a) the torts of harassment, misrepresentation, and nuisance; (b) any other common law claim based on an action taken by, or inaction of, Public Service; and (c) the request for a determination of causation with respect to an alleged connection between Ms. Russ’s stated health issues and RF.  As to these claims, the Motion will be granted.  The ALJ will dismiss claims without prejudice.
  

3. Failure to State a Claim.  

44. For the reasons discussed below, the ALJ will deny the Colo.R.Civ.P. 12(b)(5) portion of the Motion.  

45. PSCo makes these assertions and arguments in support of the Colo.R.Civ.P. 12(b)(5) portion of the Motion:  

 
a.
under Colorado law, the Company is a regulated monopoly; and Ms. Russ has not identified how this is a violation of any statute, Commission Decision, or Commission Rule;  

 
b.
by tariff, the Company “has the discretion and authority to install the meter it believes is appropriate on a customer’s premise” (Motion at ¶ 13); the Company selects the meters it will install, including the use of digital electric meters; the Company does not give customers an opportunity to opt-out of the type of meter selected by the Company; and Ms. Russ has not identified how these actions violate any statute, Commission Decision, or Commission Rule;  

 
c.
by tariff, the Company can charge a monthly Service and Facility Charge to each customer; the Company bills Ms. Russ for this charge; and Ms. Russ has not identified how these actions violate any statute, Commission Decision, or Commission Rule;  

 
d.
by tariff, the Company “has the right to access the Complainant’s premise [and] the right to discontinue service if a customer fails to comply with the Company’s rules and regulations after due notice” (Motion at ¶ 16); the Company made numerous unsuccessful attempts to access Ms. Russ’s property “to replace Complainant’s current meter with a properly functioning one” (id.); the Company issued multiple disconnect notices based on these unsuccessful attempts; and Ms. Russ has not identified these actions violate any statute, Commission Decision, or Commission Rule;  

 
e.
by tariff, the Company can bill for electric service on the basis of estimated energy usage in situations in which the Company is denied access to read a customer’s meter; Ms. Russ has denied the Company access to read her meter; the Company has issued estimated bills because it cannot gain access to read Ms. Russ’s meter; and Ms. Russ has not identified how these actions violate any statute, Commission Decision, or Commission Rule;  

 
f.
under Colorado law, the Company is permitted to bill its customers for electric usage; the Company bills Ms. Russ for her electric usage; and Ms. Russ, who believes that “[i]n actuality energy is and should be free” (Complaint at Attachment at 6), has not identified how this action violates any statute, Commission Decision, or Commission Rule;  

 
g.
under Colorado law, the Company may review and 
may retain customer energy usage data; and Ms. Russ, who has 
privacy concerns about the Company’s collection of these data, has not identified how this action violates any statute, Commission Decision, or Commission Rule; and  

 
h.
the Company fully litigated, and the Commission addressed, health-related meter replacement-related issues in Proceeding No. 12F-113E;
 in Decisions No. C12-1192, No. C12-1043, and 
No. R12-0674, the Commission denied the complaint filed in Proceeding No. 12F-113E because “the Commission found that replacing digital meters with analog meters presented too great of a logistical burden for Public Service” (Motion at ¶ 32); the Complaint in this Proceeding and the complaint in Proceeding No. 12F-113E both raise the issue that digital electric meters pose health risks to the public and to the complainant; and, in the Company’s opinion, “it would be a waste of the Commission[’s] and the Company’s resources to re-litigate this same issue so soon after the Decision in” Proceeding No. 12F-113E (Motion at ¶ 32).  

Motion at ¶¶ 12-20, 27, 30-32.  

46. Ms. Russ makes these assertions and presents these arguments in opposition to the Motion:  


a.
Ms. Russ did not request, and does not require, a replacement for her analog meter that “works perfectly fine, is NOT damaged and meters electrical usage much more safely and cost efficiently than a digital [electric] meter” (Response at 1) (capitals in original));  

 
b.
Public Service may have access at any time to Ms. Russ’s meter for the purpose of reading the meter, but the Company may not have access to replace Ms. Russ’s meter;  

 
c.
the Company’s estimation of Ms. Russ’s usage 
over-estimates her electric usage by a significant amount each month, places Ms. Russ in a higher and incorrect tier of electric costs, and results in electric bills that are too high, which results in “shut off notices wrongfully given” (Response at 1);  

 
d.
a digital electric meter at Ms. Russ’s premise is unnecessary for the purposes that the Company states (such as increased energy efficiency and energy savings), is harmful to Ms. Russ’s health, and presents safety issues (such as over-heating and the meter’s proximity to Ms. Russ’s home and her gas meter); and  

 
e.
Public Service charges Ms. Russ a fee to read the electric meter, but Public Service has not read the electric meter; and Public Service should not charge the fee for work that it does not do.  

Response at 1-2.  

47. Solely for purpose of ruling on the Colo.R.Civ.P. 12(b)(5) portion of the Motion, the following facts, as stated in the Complaint, are presumed to be true:  


a.
At present, Ms. Russ is a residential customer who takes electric service from Public Service.  At all times relevant to this Proceeding, Ms. Russ has been a residential customer taking electric service from Public Service.  


b.
At present, Ms. Russ resides at 6860 South Bannock Street, Unit B, Littleton, Colorado.  At all times relevant to this Proceeding, Ms. Russ has resided at that address.  


c.
Within its service territory in Colorado, Public Service is a monopoly provider of electric service to its residential customers.  

 
d.
Public Service uses electric meters to collect customer electric usage.  The types of meters used by PSCo are:  Manual Read (analog) meters,
 Automated Meter Reading (AMR) meters, and Advanced Metering Infrastructure (AMI) meters.  AMI meters are installed in Boulder, Colorado and only in the residences of Public Service customers participating in a specific project.  For the majority of PSCo’s customers taking electric service, AMR meters are used.  


e.
At present, Ms. Russ’s electric usage at her residence is measured using a properly-functioning analog meter.  

 
f.
Public Service seeks to replace Ms. Russ’s 
properly-functioning analog meter with a digital electric meter.  

 
g.
Public Service requires the replacement of the analog meter with a digital electric meter and does not give Ms. Russ the option of retaining her analog meter.  

 
h.
In its attempt to replace Ms. Russ’s analog meter with a digital electric meter, Public Service (through its employees or its contractors, or both) has visited her residence to replace the meter.  Ms. Russ has not permitted Public Service (through its employees or its contractors, or both) access to her residence to replace the analog meter.  This has resulted in the Company (through its employees) sending Ms. Russ notices of disconnection of electric service.  

 
i.
Public Service estimates Ms. Russ’s monthly electric usage, and the resulting estimate-based monthly electric bills are too 
high.  This has resulted in the Company sending Ms. Russ notices of disconnection of electric service.  

 
j.
On Ms. Russ’s electric bill are at least these inappropriate or questionable fees and rates:  (a) a maintenance fee; and (b) a meter reading fee.  The assessment of these fees is questionable because Public Service does not perform the work for which the fees are charged.  

 
k.
Ms. Russ objects to, and refuses to permit, the installation of a digital electric meter at her residence due to personal privacy-related, operations-related, health-related, and safety-related concerns.  

 
l.
Ms. Russ refuses to permit Public Service (through its employees or through its contractors, or both) access to her residence for the purpose of replacing the analog meter with a digital electric meter.  

48. As discussed in greater detail above, a Rule 12(b)(5) motion is decided by looking only at the complaint and must be denied “unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief.”  Dorman, 914 P.2d at 911 (emphasis supplied).  In addition, as the movant, Respondent has the burden of proof.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1500.  
49. Judged against these standards, PSCo has not met its burden.  The ALJ will deny the Rule 12(b)(5) portion of the Motion.  

50. The Complaint, including the Attachment that is incorporated by reference into the Complaint, when liberally read and interpreted as required, states facts that, if established, would entitle Complainant to relief pursuant to §§ 40-3-101(1) and 40-3-102, C.R.S., and the Rules Regulating the Service of Electric Utilities, Part 3 of 4 CCR 723.  Although this alone is sufficient basis to deny the PSCo motion, the ALJ notes that the Complaint, when liberally read and interpreted as required, states facts that, if established, are sufficient to sustain a finding that, in its dealings with Ms. Russ, PSCo violated its tariffs filed with the Commission.  

51. In the Motion, Public Service relies on numerous assertions of “facts” (e.g., references to tariffs and assertions that the Company took action in compliance with those tariffs) that are not contained in the Complaint.  In ruling on the Motion, the ALJ did not consider -- that is, excluded -- information outside the Complaint.  Thus, the Motion did not become a motion for summary judgment pursuant to Colo.R.Civ.P. 12(b) and Colo.R.Civ.P. 56.  

52. For the reasons discussed, the ALJ will grant the Motion in part and will deny the Motion in part.  

B. Complainant as Pro Se Party.  

53. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney unless an exception contained in Rule 4 CCR 
723-1-1201(b)(I) applies.  Rule 4 CCR 723-1-1201(b)(I) is an exception to Rule 4 CCR 
723-1-1201(a) and permits an individual to appear without legal counsel to represent her/his own interests.  

54. This is an adjudication before the Commission.  

55. Complainant is an individual and is not represented by an attorney in this Proceeding.  

56. Pursuant to Rule 4 CCR 723-1-1201(b)(I), Complainant may appear without legal counsel to represent her own interests.  

57. Ms. Melissa Russ is advised and is on notice that she is the only individual who is not an attorney who is authorized to represent her in this Proceeding.  
58. Ms. Melissa Russ is advised and is on notice that she will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable 
to a licensed attorney.  A pro se defendant cannot legitimately expect the court 
to deviate from its role of impartial arbiter and [to] accord preferential treatment 
to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission Proceedings.  
C. Caption and Form of Filings.  

59. Decision No. R15-0707-I advised the Parties that “they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.colorado.gov/dora/puc.”  Decision No. R15-0707-I at ¶ 10.  

60. Rule 4 CCR 723-1-1202 pertains to and establishes the format of filings made in a Commission Proceeding, such as the instant case.  The Response filed by Ms. Russ in this Proceeding does not comply with the Rule requirements.  

61. The ALJ expects all future filings made in this Proceeding to comply with the applicable Rules.  The Parties are advised and are on notice that, absent unusual circumstances, the ALJ likely will not consider filings that do not comply with the Rules of Practice and Procedure.  

II. ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Dismiss filed by Public Service Company of Colorado is granted in part.  

2. Consistent with the discussion above, all tort claims, express or implied (including, but not limited to, harassment, misrepresentation, and nuisance), that are based on an action taken by, or the inaction of, Public Service Company of Colorado and that are referenced in the Complaint filed on June 24, 2015 by Ms. Melissa Russ are dismissed without prejudice.  

3. Consistent with the discussion above, any request for a causation determination, express or implied, that is based on an action taken by, or the inaction of, Public Service Company of Colorado and that is referenced in the Complaint filed on June 24, 2015 by Ms. Melissa Russ is dismissed without prejudice.  

4. Consistent with the discussion above, the remainder of the Motion to Dismiss filed by Public Service Company of Colorado is denied.  

5. Not later than 14 days from the mailed date of this Interim Decision, Public Service Company of Colorado shall file its answer to the Complaint.  

6. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

7. This Interim Decision is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� The Complaint named “Xcel Energy & affiliates (Tru-Tech)” as the Respondent.  Public Service conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public utility holding company.  As a result, Public Service is the proper designation for the Respondent in this matter.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Ms. Russ attempted to file this document on August 7, 2015 using the E-Filings System, but technical difficulties with that system prevented the filing.  Given these circumstances, Ms. Russ timely filed this document on August 7, 2015.  


�  From reading the Complaint, the ALJ cannot determine whether the referenced digital electric meter is an Automated Meter Reading meter or an Advanced Metering Infrastructure meter.  


�  In the Response at 2-3, Ms. Russ outlines her fix to the meter replacement issue that is the crux of the Complaint.  This discussion does not change, but may provide more information about, the relief sought by Ms. Russ in the Complaint.  


�  With respect to Ms. Russ’s request that the Commission forward the Complaint to a court, the Commission is unable to do what Ms. Russ requests.  If she wishes to pursue the claims that the Commission does not have jurisdiction to hear, Ms. Russ must take whatever action she deems appropriate.  


�  As relevant, that article vests in the Commission “all power to regulate the facilities, service and rates and charges therefor, … of every corporation … operating with the State of Colorado … as a public utility[.]”  


�  The Public Utilities Law is articles 1 through 7 of title 40, C.R.S.  


�  That Decision was issued in Proceeding No. 03F-146T, Gordon v. ITD Communications, Colorado Department of Correction, and MCI WorldCom Communications, Inc., on July 23, 2003.  


�  Intermountain Rural Electric Association v. Colorado Central Power Company, 307 P.2d 1101, �1104-05 (Colo. 1957); Public Utilities Commission v. Manley, 60 P.2d 913 (Colo. 1936) (PUC’s statutory authority not that of article III court); People v. Swena, 296 P. 271, 272 (Colo. 1931); People ex rel. Hubbard v. Public Utilities Commission, 178 P. 6, 14-15 (Colo. 1918).  


�  Public Service Company of Colorado v. Van Wyck, 27 P.3d 377, 384-85 (Colo. 2001); People v. Swena, 296 P. 271, 272 (Colo. 1931).  


�  Haney v. Public Utilities Commission, 574 P.2d 863, 864-65 (Colo. 1978).  


�  This is not to say, however, that evidence concerning Public Service’s actions or failures to act which would support one of these claims if presented in a court case automatically will be excluded from this Proceeding.  Such evidence will be received if its admissibility (including its relevance to an issue in this Proceeding) is established.  This is the same standard applied to all proffered evidence.  


�  That Proceeding was Gold v. Public Service Company of Colorado.  


�  The Complaint and the Response refer to Manual Read meters as analog meters.  To be consistent with Complainant’s usage, unless the context indicates otherwise, reference in this Interim Decision to analog meters is to Manual Read meters.  
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