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I. STATEMENT
1. On June 26, 2015, Harry Elder (Complainant or Mr. Elder) filed a formal Complaint against Public Service Company of Colorado (Public Service).
  The Complaint alleges that Public Service is improperly billing Mr. Elder for electric and gas service provided to Evergreen Custom Builders, LLC (ECB), by whom Mr. Elder states he is employed.  As a result of the alleged improper charges, Mr. Elder does not qualify for public assistance to pay for utility service for which he admits responsibility.  He states that public assistance is needed to support his household, including two children, because he uses a breathing machine at night and is a low income senior citizen.  Finally, an interim decision was requested to stay shut off of service for nonpayment.

2. By the Commission’s Order Setting Hearing and Notice of Hearing, issued June 30, 2015, this matter was scheduled for hearing on September 9, 2015.  By Decision No. R15-0969-I issued September 4, 2015, the hearing was rescheduled to October 7, 2015.

3. By minute entry during the Commission’s weekly meeting held on July 1, 2015, the matter was referred to an administrative law judge for disposition. 

On July 15, 2015, Public Service’s Answer was filed.  Public Service admits adding multiple account balances to the Complainant’s account totaling more than $9,000.  Public Service admits that its records show Complainant is the customer of record at 
the same address as listed in the Complaint and the same phone number for the 

4. Complainant as the contact number listed in the Complaint.  Remaining allegations are denied and dismissal is sought based upon several affirmative defenses.

5. By Decision Nos. R15-1040-I issued September 23, 2015, and R15-1097-I issued October 6, 2015, requests for issuance of subpoenas by Complainant were denied for failure to comply with statutorily mandated procedures for requesting issuance.

6. At the scheduled time and place, the hearing was convened in this matter.  Mr. Elder testified on his own behalf and Tommy Gallegos testified on behalf of Public Service.  Hearing Exhibits 1 through 6, Confidential Hearing Exhibits 7 through 11, Hearing Exhibit 12, and Confidential Hearing Exhibit 13 were identified, offered, and admitted into evidence during hearing. 

7. At the conclusion of the hearing, each party was afforded an opportunity to provide an oral closing statement.

8. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS, DISCUSSIONS, AND CONCLUSIONS
9. Mr. Elder is the customer of record for Public Service’s account no. 1882540.  The total balance due on the account is identified as the “Total balance” on Confidential Hearing Exhibit 10.  The Itemized Account Summary includes amounts billed to Mr. Elder for utility services to those “Previous Premises” included on Confidential Hearing Exhibit 10 (identified by dates from and to, address, balance, and account numbers).  Although service was established in Mr. Elder’s son’s name for some addresses specified, they were for Mr. Elder’s household and he does not contest responsibility for those balances.

A. Complainant’s Case

10. Mr. Elder disputes a portion of the amounts Public Service billed to him under account no. 1882540 and contends that those services were commercial accounts incurred by him as an employee or general contractor on behalf of ECB for properties owned by the company.  He contends that Public Service improperly set up accounts in his personal name.  As a result of disputed charges, Mr. Elder has not qualified for some assistance to pay amounts not disputed.

11. ECB is a Colorado limited liability company organized in 1998.  Hearing Exhibit 5.  Management of the company was vested in three managers:  John Elder, Harry Elder, and Christopher Johnson. Id.  The same three individuals also comprised all of the owners.  Tr. at 24.  John and Harry Elder are brothers.  Mr. Johnson is a construction tradesman in the Evergreen community.

12. John and Harry Elder shared the same business address according to the Articles of Organization, dated July 31, 1998. Hearing Exhibit 5.

13. On January 28, 2003, ECB’s periodic report listed 27835 Troublesome Gulch (27835) as its principal place of business. Hearing Exhibit 5.  On March 11, 2005, ECB also filed Articles of Reinstatement listing 27835 as its principal place of business.  Hearing Exhibit 5.

14. ECB no longer operates and its assets were lost in foreclosure.

1. 27825

15. Mr. Elder contends he never owned the property nor lived at 27825 Troublesome Gulch Road (27825).  See Exhibit 2.  If Public Service established service in response to a telephone call from him, he claims he called as a general contractor for ECB.

2. 27646 

16. Regarding 27646 Troublesome Road (27646), Mr. Elder first contends he never owned the property or lived at the property.  See Exhibit 4 and Tr. at 21.  He contends the account was set up by him performing duties as general contractor for ECB.  Later, he testified that he contests the period from September 21, 2004 through July 10, 2006 and admits purchasing and living at this address during portions of 2014 and 2015. Tr. at 28.

3. 27835

17. Citing Hearing Exhibit 1, Mr. Elder acknowledges living at 27835 and that it was his personal residence.  Tr. at 24.  The property was owned by John M. Elder as of July 17, 2002.    Mr. Elder executed the Deed of Trust for 27835 on July 17, 2002 as attorney in fact for John Elder pursuant to a power of attorney executed by John M. Elder on May 1, 2002 in Virginia. Hearing Exhibit 1.

18. In rebuttal, Mr. Elder contends he lived at 27835 before moving to 27646, as well as the intervening apartments.

4. 27395

19. Mr. Elder testified that utility service was established at 27395 for new construction on behalf of John Elder.  Mr. Elder executed a Deed of Trust against the property on April 16, 2004 as attorney in fact for John Elder, pursuant to a power of attorney executed by John M. Elder on April 15, 2004 in Virginia.  Hearing Exhibit 4.  

20. As of March 11, 2005, John Elder’s address was listed at 27395 when he caused Articles of Reinstatement to be filed.  Hearing Exhibit 5.

21. Utility service to 27395 was shut off during October 2006.  It was turned on in the name of ECB on October 10, 2006.  Confidential Hearing Exhibit 9, Hearing Exhibit 11 at 22, and Tr. at 25 and 68.

22. During March 2007, ECB’s service was disconnected.  Mr. Elder made an informal complaint with the Commission that was communicated to Public Service on March 23, 2007, stating in part:  

*********Customers service has been disconnected as of 3 days ago*****

Customer purchased his home in Dec of 2006, customer has been trying to set up service in his name since.

Customer was told that he needed to pay the balance left behind by the previous owners. He believes it was a company that owned the property last.

Customer has faxed over to Xcel copy of the property deed, however nothing has been done to correct the bill.  

Hearing Exhibit 12.  A copy of the informal complaint was admitted as Hearing Exhibit 12.

23. On March 27, 2007, service was restored at this property following receipt of a medical certificate and the account was put in Mr. Elder’s name.  Based upon the medical certificate, Mr. Elder was residing at the property at that time.  At that point, Mr. Elder was also billed for service from October 16, 2006 to March 19, 2007.  
24. The time period from October 16, 2006 to March 19, 2007 was billed based upon Mr. Elder’s admission to Public Service that he benefitted from service at this address from a date before October 18, 2006.  Confidential Hearing Exhibit 13.  In addition to the response to the informal complaint, call records corroborate transferred billing as of October 18, 2006.  Confidential Exhibit 11 at 26.  Mr. Elder was also invited to provide additional information to document a different residence, but nothing was provided.  

25. Mr. Elder admits that service at 1020 Logan Street, Apartment 204, appearing on Confidential Exhibit 7 from June 23, 2009 through October 8, 2009 was properly established in his name and he resided at that address.  Tr. at 26 and Confidential Hearing Exhibit 7.

26. Mr. Elder admits that service at 13083 W. Cedar Drive, Apartment 330, appearing on Confidential Exhibit 7 from February 13, 2010 through August 27, 2010 was properly established in his name and he resided at that address.  Tr. at 26 and Confidential Hearing Exhibit 7.

27. Mr. Elder admits that service at 12669 W. Dakota Avenue, Apartment 15D, appearing on Confidential Exhibit 7 from August 26, 2010 through May 1, 2012was properly established in his name and he resided at that address. Tr. at 26 and Confidential Hearing Exhibit 7.

28. Mr. Elder admits that service at 27646, appearing on Confidential Exhibit 7 from December 15, 2014 through February 19, 2015 was established in the name of his then 18 year old son, Alec Elder.  Mr. Elder admits that he resided at that address. Tr. at 26 and Confidential Hearing Exhibit 7.  Mr. Elder admitted that service was established by his son due to extreme difficulties with Public Service.  A copy of Alec’s birth certificate was provided to document his son’s age.  Mr. Elder does not dispute charges for service at 27646 during this period.  Tr. at 
27-28.

29. Regarding medical concerns, Mr. Elder testified that he requires use of a breathing machine at home and that he has complied with certification requirements to properly reflect his condition in Public Service’s records. See Hearing Exhibit 8.  Mr. Elder notes that the form itself distinguishes a medical certificate preventing disruption of service for 60 to 90 days. 

B. Public Services’ Case

30. Mr. Gallegos manages the customer advocate organization for Public Service.   He is responsible for overseeing responses to complaints received by the company.

31. Public Service prepared a summary of events for the history of all accounts billed to Mr. Elder.  Confidential Hearing Exhibit 7.  That summary was then updated.  Confidential Hearing Exhibit 10.

32. Mr. Gallegos also prepared a summary of account notes regarding Mr. Elder.  Confidential Hearing Exhibit 11.  This summary shows notices, bills that show the customer's name, account numbers for which balances accumulated, addresses, payments, notes of detailed conversations with Mr. Elder regarding payment arrangements, life support, medical certificates, and requests to put service into Mr. Elder’s name at these addresses whether service was shut off or not.  All included premises are residential.

33. Mr. Gallegos opined that Mr. Elder was able to accumulate substantial balances over time due to frequent ending of service and moving utilization of medical certificates and life support forms.  In any event, Mr. Gallegos contends Mr. Elder is responsible for each account now reflected in the total balance reflected in Hearing Exhibit 11.  Mr. Elder requested service for each account and he submitted any payments on the accounts.

34. For accounts that were shut off or delinquent, Mr. Elder utilized a medical certificate to reinstate the service and put that account in his name.  Mr. Elder first provided a medical certificate in March 2007 following disconnection of service.  He also has called in to utilize the life support form, stating that he lived at the premise to start the service.

35. Mr. Elder was communicating with Public Service regarding arranging payment (see, e.g., Hearing Exhibit 9 at 22).  Mr. Elder entered into a payment arrangement during July 2007.  After submitting a payment, the arrangement was cancelled for non-payment and disconnect notices were issued. Payment arrangements were also discussed or entered into on at least two other occasions in December 2010 and April 2011. 

36. Mr. Gallegos testified that Public Service’s customer notes identify that Mr. Elder requested to start utility service in his name at each service address he now disputes. The notes reflect when service was disconnected at a certain address and that Mr. Elder requested reconnection of service. 

37. Mr. Gallegos contends that Mr. Elder is responsible for the account balance because he contacted Public Service about service accounts in his name and said he would make payments for his account.  The company has attempted to collect outstanding balances over the years utilizing skip tracing and other collection efforts.  Public Service identified Mr. Elder as the customer of record for amounts properly billed.  Except for October 18, 2006 through March 19, 2007, all charges included in Mr. Elder’s account were incurred at the time when the account was in the name of Harry C. Elder.

38. Public Service argues that Mr. Elder abused its systems to avoid shutoff of services and payment of amounts properly due and owing for approximately ten years, resulting in a past due balance totaling more than $11,000.  Mr. Elder has requested service 
and/or taken personal responsibility for his energy bills and for all the account balances where he has incurred service.  Avoidance of payment has been based upon frequent address changes, placing his son's name on account, and filing medical certificates and life support designations.

C. Discussion

39. As the Complainant, Mr. Elder has the burden of proof to establish its case by preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  This standard requires a finder of fact to determine whether existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party meets that burden of proof when the evidence, on the whole and however slightly, tips in its favor.  Id.    

40. Initially, Mr. Elder’s testimony sounds plausible.  A person calls Public Service to establish service in a representative capacity, yet service is established in the individual’s name.
  However, the totality of circumstances reflected in the body of evidence lessens the credibility of Mr. Elder’s testimony, as do prior conflicting statements. Any one communication might sound reasonable; the totality makes clear it is not.  Mr. Elder’s action (or inaction) speaks as loud as words.   

41. The earliest outstanding amount due is for service at 27825 beginning October 9, 2003, Account 1882538.  Confidential Hearing Exhibit 10.  

42. On September 21, 2004, service was established at 27646.

43. On April 1, 2005, service was started in Mr. Elder’s name for 27835.  Mr. Elder claimed the property was vacant at the time.

44. On July 19, 2005, Public Service records reflect a contact with Mr. Elder regarding a bill explanation.  Notes of the conversation reflect that service was started at 27825 in Mr. Elder’s name.  On the same date he was discussing payment arrangements for 27646.
45. On March 7, 2006, Public Service records reflect a contact with Mr. Elder calling as landlord at 27825 to start service in his name.

46. On October 5, 2006, Mr. Elder requested service at 27395.  At that time, the customer of record for the account was ECB.

47. Throughout numerous communications, including and in addition to those referenced above, and while monthly bills came (including to addresses other than ECB’s address) and balances accrued, there was no timely attempt by Mr. Elder to discontinue service in his name.  Throughout Mr. Elder’s course of dealing, he clearly was able to contact the company regarding several aspects of utility service.  Illustratively, if service was established improperly in October 2003 at 27825, Mr. Elder’s bill in November 2003 would have reflected incorrect information as would each month thereafter through April 2005.  So, even if at no other point, when Mr. Elder contacted the company in September 2004 regarding service at 27646 it would seem likely that erroneous billing would be addressed and corrected.  

48. Over several years, Mr. Elder’s course of dealing repeats again and again 
in the context of continuing and persistent non-payment. Several collection attempts are reflected in the account histories.  In addition to communication regarding additional service, several communications are documented discussing payment arrangements.  The credibility of his testimony is more questionable following extensive efforts to communicate with Mr. Elder and his establishing service for the household in his son’s name, inexplicable for any other reason than to avoid collection efforts. 

49. Even where new uncontested service was established without prior balances, service accounts were neither contested nor timely paid.  Illustratively, no payment was submitted between January 14, 2004 and July 5, 2004 for monthly service even though no disputed balances had been transferred to the account at that time.  It is likely that inability or unwillingness to pay is the cause of Mr. Elder’s dispute rather than the company not doing what he asked in establishing service.

50. Several irregularities also appear after reviewing Mr. Elder’s previous 2007 informal complaint in the context of this proceeding.  Prior to March 27, 2007, service in the name of ECB was disconnected at 27395. On April 4, 2007, service at 27395 was changed to Mr. Elder’s name following resolution of his informal complaint.  In his complaint, Mr. Elder identified himself as the customer.  He stated the home was purchased in December 2006.  He “believes” the prior property owner was a company, yet he obviously knew that ECB owned the property in 2004 when Mr. Elder executed the deed of trust for the property.  No basis was shown for only a “belief” and there was no intervening utility customer.  Based upon the customer’s (Mr. Elder’s) medical certificate, the delinquent account was turned on. On May 30, 2007, a 60-day medical certificate is noted on the account.  Mr. Elder was not forthcoming in this complaint to say the least and he made admissions at the time that are contrary to testimony provided in this proceeding.

51. Mr. Elder continues to dispute amounts due from October 18, 2006 through March 19, 2007 despite prior statements, but he failed to make any showing that the charges were improper.

52. Mr. Elder failed to show his personal residence at all times relevant to this proceeding and failed to address the reality that he was able (and did) provide utility service to several properties he did not own in his name (e.g., as an owner of the company or as landlord for 27825).

53. Mr. Elder’s pattern of conduct, including silence, is inexplicable in the context of his complaint presented now.  Further, he now complains of circumstances that occurred as long as three to four years prior to his informal complaint, yet nothing was mentioned in that complaint (e.g., service at 27646 from form September 21, 2004 through July 10, 2006).

54. It is found and concluded that Mr. Elder failed to meet his burden of proof.

55. In presentation of its case, Public Service may contend that a customer entering into payment arrangements alone necessarily means acceptance of responsibility for the entire balance due and included.  No basis or foundation is provided to support such a conclusion.  Mr. Elder testified that he would not pay any payment, while acknowledging a substantial liability, because he disputed a portion of the outstanding balance due.  The undersigned specifically declines to reach the conclusion stated by Public Service.  First, customers should pay uncontested amounts.  One might also hypothetically find it reasonable to pay disputed amounts for credit protection or to maintain the account in good standing and seek a refund or credit upon resolution of a dispute.  There is simply no basis to conclude that payment of amounts demanded alone equates to an admission that amounts are accurate, due, and owing at that time.

56. Comparably, Mr. Elder attempts to infer some duty to, or impropriety for failing to, act to assist him in qualifying for assistance programs.  The undersigned declines to find such and inference and no such basis has been shown.   

57. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER
A. The Commission Orders That:  

1. The Complaint filed by Harry C. Elder is dismissed.

2. Hearing Exhibit 1 shall be reflected in the Commission’s records as a confidential exhibit and shall be identified and protected as such pursuant to the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

3. Proceeding No. 15F-0526EG is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� The Complaint named “Excel Energy (Public Service of Colorado)” as the Respondent.  Public Service conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public utility holding company.  As a result, Public Service is the proper designation for the Respondent in this matter.  


� During deliberations, the undersigned noticed an individual’s Social Security Number appearing on Hearing Exhibit 1.  To protect the same, and as memorialized in this Decision, Commission Staff was directed to protect Hearing Exhibit 1 as confidential and subject to protections afforded by the Commission’s Rules of Practice and Procedure. 


� Neither party addressed questions Public Service asked nor any protocol used to establish a new account for service.
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