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I. STATEMENT
1. By Interim Decision No. R15-1120-I, issued October 15, 2015, a pre-hearing conference was scheduled in this matter for October 28, 2015.  At the scheduled date and time, the pre-hearing conference was held.  Appearances were entered by Black Hills Utility Holdings, Inc. (Black Hills); SourceGas Distribution, LLC, Rocky Mountain Natural Gas, LLC, SourceGas, LLC and SourceGas Holdings, LLC; Trial Staff of the Commission (Staff); the Colorado Office of Consumer Counsel (OCC); Energy Outreach Colorado (EOC); the Colorado Energy Office (CEO); A M Gas Transfer Corp. (A M Gas); and Constellation NewEnergy-Gas Division, LLC (Constellation Energy).

A. Procedural Schedule

2. Black Hills proposed a procedural schedule, which among other things, scheduled an evidentiary hearing for the week of January 4, 2016.  Staff, the OCC, and the CEO generally agreed with the dates of the proposed procedural schedule, with EOC taking no position. 

3. With minor adjustments, the procedural schedule will be adopted as follows:

Answer testimony due






November 18, 2015

Rebuttal/cross-answer testimony due




December 9, 2015

Corrected testimony and exhibits due




December 18, 2015

Deadline for filing pre-hearing motions



December 23, 2015

Deadline to file Stipulations/Settlement Agreements


December 29, 2015

Evidentiary Hearing






January 5 - 8, 2016

Closing Statements of Position due




January 25, 2016

4. As for discovery, the parties agree that as a general matter, discovery will be controlled by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1405, of the Commission Rules of Practice and Procedure, unless otherwise ordered.  Discovery procedures apply equally to discovery requests, Staff audit requests, and all other data requests.  The serving party and the responding party are obligated to work together informally to arrange a new date for responses, as needed.  The parties agree that work papers are to be served on the next business day following the filing of direct, answer, cross-answer and rebuttal testimony, and exhibits.  All discovery requests and responses shall be served simultaneously on all parties.

5. Discovery requests that do not include confidential information may be served electronically by email.  Discovery responses that do not include confidential information may be served electronically by email and/or on other electronic media.  Confidential discovery responses are to be served pursuant to the Commission’s confidentiality rules at 4 CCR 
723-1-1100.

6. Responses to discovery on Answer Testimony will be due seven days after service.  Responses to discovery on Rebuttal/Cross-Answer Testimony will be due five calendar days after service, with the exception of discovery served on a Friday, in which case responses will be due six calendar days after service.  Additionally, the cut-off date for discovery served on Friday, December 11, 2015 is 1:00 p.m. and responses to discovery served on that date will be due five calendar days after service. Discovery requests can be served by email up to 5:00 p.m. on Monday through Thursday, and up to 3:00 p.m. on Fridays, with the exception of December 11th as discussed above.  If discovery requests are served at or after 5:00 p.m. on Monday through Thursday or at or after 3:00 p.m. on Fridays by any party, those discovery requests shall be deemed served on the next business day.

7. Neither discovery requests nor responses to discovery are to be provided to the Administrative Law Judge (ALJ) or to Commission Advisors, except as necessary to support a motion or as an exhibit to be used at hearing.

8. In the event of a discovery dispute, the parties shall diligently attempt to resolve the dispute.  If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue. A response to the motion to compel shall be filed within five calendar days.  Any motion or response shall be served electronically by email.  Discovery disputes are strongly discouraged.

9. The Commission’s Confidentiality Rules at 4 CCR 723-1-1100 et seq. shall apply in this proceeding.  

B. Interventions
10. In Recommended Decision No. R15-1120-I, Constellation Energy was ordered to provide additional support at the pre-hearing conference for its request to intervene in this matter.  Constellation Energy’s Motion to Intervene was unopposed, but it had not provided sufficient evidence that it met the standards for intervention under Rule 1401(c).

11. At the pre-hearing conference, Constellation Energy stated that it is developing infrastructure in Colorado so that it can compete in the Choice Gas program that SourceGas is implementing and notes that it is active in several other states as a provider in Choice Gas programs.  Constellation Energy therefore has a financial interest in the outcome of the acquisition of Source Gas by Black Hills.  

12. It is found that the effect of the Application on Constellation Energy’s financial interests and preservation of business plans provide sufficient evidence for the intervention to be granted. Constellation Energy, therefore, is an intervenor in this proceeding.

13. In Recommended Decision No. R15-1120-I, A M Gas was directed to show good cause at the pre-hearing conference as to why its Unopposed Motion for Late Intervention should be granted.

14. At the pre-hearing conference, A M Gas stated that it has been involved in a 2014 restructuring proceeding between SourceGas and Rocky Mountain Natural Gas.  Specifically, 
A M Gas has been working with SourceGas on the resolution of tariff issues arising from the Settlement and Agreement in that proceeding, but has not been able to reach a resolution.  
A M Gas stated that it had hoped to be able to resolve the issues prior to the intervention deadline in the instant proceeding, but was unable to do so.  A M Gas stated that the tariffs that are in effect as a result of this proceeding would directly affect A M Gas’s business operations. 

15. It is found that A M Gas has shown good cause for late intervention and that the Application could affect the status quo of A M Gas’s business operations. There is sufficient evidence for the intervention to be granted.  A M Gas is an intervenor in this proceeding.

C. Scope

16. In order to provide certainty and efficiency in this proceeding, the issues of the scope of the proceeding should be established as a guide for additional testimony and the evidentiary hearing.   Defining the scope will reduce the amount of testimony and will allow parties to focus on the issues rather than on the burden of proof.  

17. In past transfer and merger applications the issue of how the standards of “no net harm” and “not contrary to the public interest” should be applied have been used as a guide for decisions in the proceedings.
  This proceeding will likewise benefit from having the parties file briefs on how the standards of “no net harm” and “not contrary to the public interest,” should be applied, but in order to be most beneficial these briefs should be filed prior to the filing of Answer Testimony.  Therefore, briefs on these concepts must be filed by November 6, 2015.  The briefs may be filed jointly or simultaneously by the Parties.

D. Motions for Extraordinary Protection

18. On September 15, 2015, Black Hills filed an Unopposed Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents pursuant to Rule 4 CCR 723-1-1101(b) of the Commission’s Rules of Practice and Procedure.  

19. Black Hills seeks extraordinary protection of the highly confidential and proprietary information and documents to be provided by Black Hills in response to Staff audit requests.
20. Black Hills seeks extraordinary protection information and documents responsive to Staff Audit Request Nos. 1-11, 1-19, 1-20, and 1-23.
21. According to Black Hills, responses to Staff Audit Request Nos. 1-11, 1-19, 
1-20, and 1-23 are highly confidential, proprietary, commercially sensitive or trade-secret, and deserves extraordinary confidentiality protection.  Black Hills maintains that disclosure of the Highly Confidential Information would undermine its ability to speak openly and honestly with debt rating agencies without the risk of disclosing highly confidential information, and that the debt rating process depends upon highly confidential protection being afforded the communications and presentations of Black Hills and a ratings agency.  Black Hills also maintains that disclosure would also expose to public view material non-public information that may contain forward-looking information for Black Hills as defined and regulated by the U.S. Securities and Exchange Commission.
22. In particular, Black Hills states that the Highly Confidential Information includes forecasted five-year financing information, financing assumptions, and forecasted earnings information.
23. Black Hills takes the position that the extraordinary protection it requests in this motion strikes the appropriate balance between: (1) the need for disclosure; and (2) the need to protect the commercial, private information of Black Hills and third parties doing business with the Company.
24. Black Hills requests that access to the Highly Confidential Information be limited to the Commissioners, Commission ALJs, the Commission’s advisory staff and advisory attorneys, the Commission’s trial staff and attorneys for trial staff, and OCC staff and their respective attorneys.  Black Hills prepared its own non-disclosure agreement for counsel and the subject-matter experts in accordance with Rule 1101(b)(V), which was attached to the motion as Exhibit A.  Black Hills requests that the Commission limit access to this information to parties that have signed a non-disclosure agreement in the form attached to the motion.
25. Black Hills also provided an affidavit of Mr. Fredric C. Stoffel, Director of Regulatory Services – Colorado for Black Hills Utility Holdings, Inc. as required by Rule 1101(b)(VI), which provides the names of the persons who have had access to the highly confidential information.  
26. In addition, Black Hills included an exhibit filed in accordance with Rule 1101(b)(VII), which was redacted and will be filed with the Commission as necessary in accordance with Rule 1101(a).

27. No intervenor opposes the motion.

28. At the prehearing conference, an in camera review was held to review the documents for which Black Hills seeks extraordinary protection.

29. It is found that Black Hills’s motion strikes a reasonable balance between the need for disclosure so that Staff and OCC can protect their interests, with the need of Black Hills to protect its own interests.  However, Staff Audit Request Nos. 1-11, 1-19, 1-20, and 1-23 contain large amounts of information that is publicly available.  Therefore, the motion will be granted, with the caveat that an appropriate distinction be made within the documents as to what has been made public and what information remains extraordinarily confidential within each document.

30. Staff Audit Request Nos. 1-11, 1-19, 1-20, and 1-23 will be available to the ALJ assigned to this proceeding, the Commissioners, Commission Trial and Advisory Staff, and their respective attorneys.  Each of the parties with the exception of the ALJ and the Commissioners shall contact Black Hills as to the method the Company chooses to dispose of the information upon the conclusion of this proceeding.
31. Because Commission Trial Staff and Advisory Staff, the ALJ, and Commissioners must have already signed and have on file with the Commission a current annual non-disclosure agreement they will not be required to execute Black Hills’s non-disclosure agreement prior to gaining access to the highly confidential information as indicated under Rule 1100(h).  

32. In order to have access to the highly confidential information, the Commission attorneys assigned to this matter (to the extent they have not executed an annual non-disclosure agreement) must have signed, served, and filed the Non-disclosure Agreement provided by Black Hills prior to gaining access to the highly confidential information.
33. On September 18, 2015, SourceGas filed an Unopposed Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents pursuant to Rule 4 CCR 723-1-1101(b) of the Commission’s Rules of Practice and Procedure.  

34. SourceGas seeks extraordinary protection of the highly confidential and proprietary information and documents to be provided by SourceGas in response to Staff audit requests.
35. SourceGas seeks extraordinary protection for information and documents contained in Schedule 5.10(a), responsive to Staff’s SourceGas Audit Set CPUC-1, Request No. 7, which requests copies of Exhibits and Schedules to the Purchase and Sale Agreement.  This request includes Schedule 5.10(a) – Material Contract which contains information regarding various Hedging Agreements that SourceGas considers highly confidential.  SourceGas requests extraordinary protection for:  (A) the “strike price” and “premium” associated with the options identified on Schedule 5.10(a)(viii)(1); and (B) the “rec price” and “pay price” for swaps entered into by SourceGas Energy Services Company and SourceGas Gas Supply Services Inc. (both unregulated SourceGas entities), which are identified on Schedule 5.10(a)(viii)(2).
36. According to SourceGas, Schedule 5.10(a) contains information that is highly confidential, proprietary, commercially sensitive or trade-secret, and deserves extraordinary confidentiality protection.  SourceGas maintains that disclosure of the Highly Confidential Information would undermine its ability to competitively negotiate for the purchase, transportation, and sale of gas.  SourceGas and the customers of its various operating subsidiaries would be harmed by disclosure, as disclosure would undermine the extreme confidentiality SourceGas expects when it negotiates the purchase, delivery, and sale of gas.  Disclosure would also expose to public view material non-public information that may contain forward-looking information as defined and regulated by the U.S. Securities and Exchange Commission.
37. In particular, SourceGas states that the Highly Confidential Information includes detailed information regarding hedging agreement options and swaps.
38. SourceGas states that the Highly Confidential Information is commercially sensitive and disclosure to anyone other than the contracting party for each specific contract would unnecessarily expose competitively sensitive, detailed, and trade secret information about each contract.  Additionally, SourceGas states that disclosure would expose its business strategies and operations to actual or potential competitors to the economic or negotiating advantage of those competitors. 
39. SourceGas takes the position that the extraordinary protection it requests in this motion strikes the appropriate balance between: (1) the need for disclosure; and (2) the need for highly confidential information detailing the result of SourceGas’s contractual negotiations.
40. SourceGas requests that access to the Highly Confidential Information be limited to the Commissioners, Commission ALJs, the Commission’s advisory staff and advisory attorneys, the Commission’s trial staff and attorneys for trial staff, and OCC staff and their respective attorneys.  SourceGas prepared its own non-disclosure agreement for counsel and the subject-matter experts in accordance with Rule 1101(b)(V), which was attached to the motion as Exhibit A.  SourceGas requests that the Commission limit access to this information to parties that have signed a non-disclosure agreement in the form attached to the Motion.
41. SourceGas also provided an affidavit of Rick Maceyka, Vice President, Commercial and System Growth for SourceGas LLC, as required by Rule 1101(b)(VI), which provides the names of the persons who have had access to the highly confidential information.  
42. In addition, SourceGas included an exhibit filed in accordance with Rule 1101(b)(VII), which was redacted and will be filed with the Commission as necessary in accordance with Rule 1101(a).

43. No intervenor opposes the motion. 

44. At the prehearing conference, an in camera review was held of the documents for which Black Hills seeks extraordinary protection.

45. It is found that SourceGas’s motion strikes a reasonable balance between the need for disclosure, with the need of SourceGas to protect its own interests.  However, SourceGas’s response to Staff’s SourceGas Audit Set CPUC-1, Request No. 7 contains information that is also publicly available.  Therefore, the motion will be granted, with the requirement that an appropriate distinction be made within the documents as to what has been made public and what remains extraordinarily confidential within each document.

46. SourceGas’s Schedule 5.10(a) in response to Staff’s SourceGas Audit Set 
CPUC-1, Request No. 7 will be available to the Commissioners, Commission ALJs, the Commission’s advisory staff and advisory attorneys, the Commission’s trial staff and attorneys for trial staff, and OCC staff and their respective attorneys.  Each of the parties with the exception of the ALJ and the Commissioners shall contact SourceGas as to the method the company chooses to dispose of the information upon the conclusion of this proceeding.
47. Because Commission Trial Staff and Advisory Staff, the ALJ and Commissioners must have already signed and have on file with the Commission a current annual non-disclosure agreement they will not be required to execute SourceGas’s non-disclosure agreement prior to gaining access to the highly confidential information as indicated under Rule 1100(h).  

48. In order to have access to the highly confidential information, the Commission attorneys assigned to this matter (to the extent they have not executed an annual non-disclosure agreement), must have signed, served, and filed the Non-disclosure Agreement provided by SourceGas prior to gaining access to the highly confidential information.
II. ORDER

A. It Is Ordered That:

1. The procedural schedule set forth above shall be adopted.

2. The discovery schedule set forth above shall be adopted.

3. Parties shall file briefs as to the burdens of proof of “no net harm” and “not contrary to the public interest” as those pertain to this proceeding by November 6, 2015.

4. An evidentiary hearing in this matter is scheduled as follows:

DATES:
January 5 to 8, 2016

TIMES:
9:00 a.m. on January 5, 7, and 8, 2016


10:00 a.m. on January 6, 2016

PLACE:
Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado

5. Black Hills Utility Holdings, Inc.’s (Black Hills Holdings) Unopposed Motion for a Protective Order Affording Extraordinary Confidential Protection for Highly Confidential and Documents is granted consistent with the discussion above. 

6. SourceGas Distribution, LLC, Rocky Mountain Natural Gas, LLC, SourceGas, LLC, and SourceGas Holdings, LLC’s (collectively, SourceGas) Unopposed Motion for a Protective Order Affording Extraordinary Confidential Protection for Highly Confidential Information and Documents is granted consistent with the discussion above

7. Access to the Highly Confidential Information as described above is limited consistent with the discussion above.

8. In order to have access to the Highly Confidential Information, the Commission attorneys assigned to this matter must have signed, served, and filed the Non-disclosure Agreement provided by Black Hills Holdings and SourceGas, respectively.

9. Members of the Commission Trial and Advisory Staff and the Attorneys General representing Trial Staff and Advisory Staff assigned to this proceeding must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rule 4 Code of Colorado Regulations 723-1-1100(h) prior to gaining access to the Highly Confidential information.

10. All provisions enumerated above are now in effect regarding the Highly Confidential Information.

11. The parties will be held to the advisements of this Decision.

12. This Decision is effective immediately.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� See, for example, Proceeding No. 07A-108EG
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