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I. STATEMENT
A. Background
1. On February 17, 2015, NoCoTran LLC (Petitioner), a licensed limited regulation carrier of luxury limousines filed a petition requesting a declaratory ruling as to whether Rule 6308(a)(IV) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, applies to two vehicles owned by Petitioner: a 1998 stretched Cadillac Deville, and a 2005 stretched Lincoln Town Car (Petition).  

2. Petitioner argues that the vehicles qualify under Rule 6308(a)(IV), which defines a category of luxury limousine “which is a classic, antique, or specially built motor vehicle that has or had a retail value of $50,000.00 or more” and is exempt from the ten-year age limit of Rule 6305(b).  If the Petitioner’s vehicles do not qualify under Rule 6308(a)(IV), and instead qualify as stretched limousines under Rule 6308(a)(I), the 1998 Cadillac would exceed the vehicle age requirement of that Rule, and the 2005 Lincoln would exceed the vehicle age requirement as of July 1, 2015, absent a Commission-approved waiver of Rule 6305(b).

3. By Interim Decision No. C15-0217-I, issued March 6, 2015, the Commission accepted the Petition to interpret Rule 6305 as applied to Petitioner’s vehicles, since Petitioner is a licensed limited regulation carrier whose rights are affected by the Commission’s rules.  

4. On March 9, 2015, a notice of the Petition was issued by the Commission.  The notice set an intervention period of 30 days for any interested party to file a petition to intervene in this matter.  Following the expiration of the intervention period on April 8, 2015, the Commission indicated that it would determine whether a hearing was necessary and whether to refer the matter to an Administrative Law Judge (ALJ).  

5. On April 13, 2015, Commission Transportation Staff (Staff) filed its Notice of Intervention in this proceeding.  

6. At the Commission’s Weekly Meeting of April 22, 2015, the Commission referred this matter to an ALJ by minute entry.  

7. By Interim Decision No. R15-0438-I issued May 8, 2015, a status conference was scheduled for May 18, 2015.  Petitioner and Staff entered appearances at the status conference.  It was agreed that it would be preferable to argue the parties’ respective positions on briefs, rather than hold an evidentiary hearing.  

8. Petitioner submitted its Opening Brief on June 17, 2015; Staff submitted its Reply Brief on July 15, 2015; and a Response Brief was subsequently filed by Petitioner on July 29, 2015.

II. FINDINGS OF FACT
9. Petitioner operates a luxury limousine company under the jurisdiction of the Commission pursuant to Petitioner’s Luxury Limousine Permit No. LL-01378.  As part of its fleet of vehicles, Petitioner operates a 1998 Cadillac limousine and a 2005 Lincoln limousine.  

10. Petitioner represents that on May 29, 2014, it was informed by Staff that its vehicles were too old or soon to be too old to legally operate under Commission Rule 6305(b).  Subsequently, Petitioner filed its Petition as described above.  

A. The Petition

11. Petitioner argues that the exemptions contained in Rule 6308(a)(IV), which exempts “other limousines” from the vehicle age requirement should apply to the vehicles that are the subject of this Petition.  

According to Petitioner, Vehicle No. 1, a 1998 Cadillac limousine should be considered an exempt limousine under Rule 6308(a)(IV) since a Cadillac which is substantially similar to Vehicle No. 1 sold for over $48,000 in April 1999.
  Petitioner notes, however, that Vehicle No. 1 has a higher retail value than a “stock” Cadillac since it was converted to a limousine in December 1997 at a cost of over $60,000.  Petitioner argues that the cost to modify 

12. Vehicle No. 1, coupled with its original manufacturer’s retail price, increases the value of the vehicle well past the $50,000 threshold required under Rule 6308(a)(IV) for exemption from the age requirement of Rule 6305(b).

13. Petitioner, referring to the 2005 Lincoln limousine, Vehicle No. 2, notes that its original manufacturer’s retail value was “at least $50,525 and possibly as high as $51,840”
 as of December 5, 2005, well above the Rule 6308(a)(IV) threshold.  As with Vehicle No. 1, Petitioner states that Vehicle No. 2 was modified in September 2004 as a limousine at a cost in excess of $65,000.  Petitioner concludes that the retail price of Vehicle No. 2, coupled with the cost to convert it into a limousine increases the value above the $50,000 threshold required under Rule 6308(a)(IV).

14. Petitioner remarks that the terms contained in Rule 6308(a)(IV) such as “other limousine,” “classic,” “antique,” or “specially built motor vehicle” have not been defined by the Commission.  In addition, no case law exists that defines those terms or interprets Rule 6308(a)(IV).  As a result, Petitioner finds it difficult to offer an interpretation of Rule 6308(a)(IV) or a definition of the terms contained therein.

15. In analyzing the proceeding in which the Transportation Rules, including Rules 6305(b) and 6308(a)(IV) were adopted, Petitioner argues that neither the Notice of Proposed Rulemaking, nor Decision No. R08-0169 in Proceeding No. 07R-327TR, issued February 21, 2008, adopting final rules defined the terms “classic,” “antique,” or “specially built.”  Petitioner goes on to argue that the term “specially built” could have various meanings and since it was not specifically defined in Decision No. R08-0169, “then any reasonable reading of it should be sufficient.”

16. Petitioner reasons that since the ALJ in that Rulemaking Proceeding found that an “additional” option under Rule 6014(a) was to seek qualification of non-complying vehicles as luxury limousines on a case-by-case basis pursuant to a waiver, it is apparent that a waiver is not the exclusive means to seek authority to operate an older vehicle pursuant to Rule 6308(a)(IV).  Petitioner takes the position that under the ALJ’s finding, a waiver is merely a secondary option, with the first option being that a luxury limousine operator may prove that its vehicle meets the requirements of 6308(a)(IV) that it was specially built and had a retail value at some time, in excess of $50,000, which would qualify the vehicle for an exception to Rule 6305(b) pursuant to Rule 6308(a)(IV).

17. Petitioner then contends that if the exception to Rule 6305(b) pursuant to Rule 6308(a)(IV) is not clear, is overly broad or is subject to an expansive reading, then “the responsibility for that rests with the Commission.”
  Regarding how to read the rules together, Petitioner concludes that the Commission had the prior opportunity to amend those rules as needed.  Had the Commission wanted a more restrictive reading of Rule 6308(a)(IV), it could have amended the rule as such or included specific definitions in Part 6 that would have defined the terms in Rule 6308(a)(IV) in a restrictive manner.  However, Petitioner contends that the Commission “made a conscious decision to leave the particular rule in its current open-ended form, indicating that the Commission deliberately wanted an expansive reading.”
  

18. In reviewing past Commission Decisions, Petitioner emphasizes the lack of definition of the terms contained in Rule 6308(a)(IV).  As a result, Petitioner argues that the rules of regulatory interpretation must be utilized in order to determine the meaning of the rules in question.  Since no previous Commission Decision interprets the language of Rule 6308(a)(IV), Petitioner’s analysis begins with the plain and ordinary meaning of the rule. (Citing, Anderson v. Longmont Toyota, Inc. 102 P.2d 323,327 (Colo. 2004)), Petitioner argues that the terms contained in the rule should not be given a restrictive interpretation.  

19. By Petitioner’s reasoning, because the terms “classic” and “antique” in the rule are not defined, those terms must be interpreted in a broad sense.  Therefore, the term “antique” should be merely defined as old, while the term “classic” could be defined as something that can be either old or fairly new, but highly valued, according to Petitioner.  

20. However, Petitioner finds the term “specially built” to be definitive.  By Petitioner’s definition, a “specially built” vehicle cannot be found on a new car lot, but rather, must be specially manufactured.  Those vehicles must be extensively modified by a third-party, according to Petitioner.  Petitioner then goes on to state that in order to qualify as a “specially built” vehicle, the modifications must be so profound as to turn the car into something entirely different than what it originally was.  In addition, the cost for such a conversion must be near or possibly higher than the original retail price of the vehicle.  Therefore, Petitioner concludes that the term “specially built” is a common term, rather than a technical term, given that “a person on the street” would identify such a modified vehicle as “specially built.”

21. Further, Petitioner suggests that the Commission must have considered a “specially built” vehicle to apply only to a luxury limousine, rather than all other types of vehicles that could be expensively modified but not offer luxurious transportation in drafting Rule 6308(a)(IV) otherwise the rule would have no meaning.  Consequently, Petitioner seeks a declaration that its 1998 Cadillac limousine and its 2005 Lincoln limousine fall under the definition of “other limousines” under Rule 6308(a)(IV) and are therefore not subject to the age limit contained in Rule 6305(b).

B. Staff’s Position

22. Staff takes the position that Petitioner’s attempt to obtain a Commission declaration that its vehicles are not subject to the age limit of Rule 6305(b) is nothing more than an attempt to avoid the otherwise applicable age limit rule.  It is Staff’s contention that the exemption provided by Rule 6308(a)(IV) is not available to Petitioner’s vehicles.

23. Staff also cites case law regarding the interpretation of administrative regulations, which require that such regulations be given a consistent, harmonious, and sensible reading. (Citing, Bd. Of County Commissioners v. Public Utils. Comm’n, 157 P.3d 1083, 1091 (Colo. 2007)).  Staff argues that the words and phrases contained in regulations must be given their plain and ordinary meaning. (Citing, Ledbury v. Department of Higher Education, 962 P.2d 308, 309 (Colo. App. 1997).

24. Staff criticizes Petitioner’s discussion of the terms “classic,” “antique,” and “specially built” as devoid of references to any interpretive or definitional source.  Staff, however, argues that an acceptable meaning for each word can be found elsewhere, including other states’ motor vehicle statutes.  

25. Staff finds instructive, the meanings ascribed to the term “classic” contained in West Virginia, Arizona, and Alaska statutes, which varies from state-to-state.  In the State of West Virginia, a “classic motor vehicle” is defined as “a motor vehicle which is more than twenty-five years old and is … used for general transportation.” (Citing, W. Va. Doce Ann. § 17A-10-3a(a) (2015)).  Arizona defines a “classic car” as “a car included in the 1963 list of classic cars … by the Classic Car Club of America,” (Citing, Ariz. Rev. Stat. § 28-2483(D) (2015)), which in turn defines a classic car as a car built between 1925 and 1948.  Alaska defined a “classic, or collector vehicle” as a vehicle 25 years or older. (Citing, Alaska Admin, Code. Title 18, § 52.990(77)(C) (2015).  As a result, Staff concludes that a “classic car” must be defined as an older vehicle rather than the “newer” vehicles of Petitioner.

26. Regarding the definition of an “antique” vehicle, Staff contends that such a vehicle should, at a minimum, be over 25 years of age.  Staff relies on Wisconsin Statute 
§ 341.265(1) (2015) and Alabama Code § 40-12-290(d) (2015) for its assertion.  Staff also relies on Colorado statutes which define a “collector’s” vehicle to include a model year 1975 or earlier; a model year 1976 or later which was registered as a collector’s item prior to September 1, 2009; or, a model year at least 32 years old. (§ 42-12-101(2), C.R.S. (2014) and § 42-9-110, C.R.S. (2014))  

27. In addition, Staff takes issue with Petitioner’s definition of a “specially built” vehicle.  Staff posits that the definition turns on the difference between a vehicle that is constructed or built, as opposed to a vehicle that is converted, altered, or modified.  Staff turns to statutory language from Pennsylvania and Idaho for its position (Citing, 75 Pa. Cons. Stat. § 102 (2014); Idaho Code Ann. § 49-123(2)(p) (2015); and, Cal. Veh. Code § 580 (2015).  Staff concludes that based on those statutes, the concept of a “specially constructed vehicle” does not include a vehicle modified or altered from its original design as proffered by Petitioner.  Staff goes on to argue that since Petitioner admits that its subject vehicles were not custom or specially built, but were instead converted, those vehicles cannot now be described as “specially built” as contemplated in the Commission’s rules.

28. It is Staff’s contention that the rules of regulatory construction dictate that Rule 6308 delineates distinct and separate categories.  As a result, the term “stretched limousine” defined in subsection (a)(I) and the terms “classic, antique, or specially built motor vehicle,” defined in subsection (a)(IV) are distinct categories.  Staff argues that there is no evidence in the structure or language of the rule that allows a “stretched limousine” to be categorized under subsection (a)(IV) as well, because no language exists in the rule which provides that a vehicle can fall under one or more of those categories.  

29. Consequently, Staff concludes that both of Petitioner’s vehicle are stretched limousines under Rule 6308(a)(I) and not “classic, antique, or specially built” under subsection (a)(IV).  

III. FINDINGS AND CONCLUSIONS
30. Petitioner requests a declaratory order from the Commission that a 1998 Cadillac stretch limousine and a 2005 Lincoln stretch limousine are exempt from the age limitations set forth in Commission Rule 6305(b).  Petitioner requests a finding that those vehicles may be defined as “other limousines” pursuant to Rule 6308(a)(IV) and therefore exempt from the vehicle age limitations.

31. Commission Rule 4 CCR 723-6-6305 reads as follows:

6305.
Luxury Limousine Features
(a)
In addition to compliance with the safety rules, each luxury limousine carrier shall otherwise ensure that its motor vehicles are in good physical condition.  The Commission shall use the following guidelines in determining if a vehicle is in good physical condition:

(I)
The body of the luxury limousine has a good, unfaded paint job; is devoid of dents, rust, broken trim, and cracked windows; and

(II)
Except for problems caused by current weather conditions, the interior of the luxury limousine is clean, free of offensive odors, and has no major tears, cracks, or stains upon the upholstery, headliner, and carpeting.

(b)
Age of Motor Vehicles.  Except for luxury limousines covered under subparagraph 6308(a)(IV), luxury limousine carriers shall not use vehicles older than ten model years as of July 1 of each year.  For purposes of this rule, the counting of model years shall begin with the present calendar year.  By way of example, between July 1, 2011, and June 30, 2012, counting backwards, 2011 is the first model year, 2010 is the second model, and so forth.

32. Commission Rule 4 CCR 723-6-6308 reads as follows:

6308.
Luxury Limousine
(a)
A luxury limousine is:


(I)
Stretched limousine, which is a motor vehicle whose wheelbase has been lengthened beyond the original manufacturer’s specifications.


(II)
Executive car, which is a motor vehicle that has four doors and is:

(A)
a sedan, crossover, or sport utility vehicle manufactured by: Acura, Audi, Bentley, BMW, Cadillac, Ferrari, Infiniti, Jaguar, Lexus, Lincoln, Maserati, Mercedes-Benz, Porsche, or Rolls Royce; or

(B)
one of the following:  Chrysler 300, Hyundai Equus, Saab 9-5, Chevrolet Suburban, Chevrolet Tahoe, Ford Excursion, Ford Expedition, GMC Yukon, Hummer (all models, excluding sport utility truck version).


(III)
Executive van, which is a motor vehicle built on a cutaway chassis, a motor coach, or a van, (but not a minivan as classified by the original manufacturer) whose interior has been enhanced by the installation of either:

(A)
Captain’s chairs, couch seats, or similar seating in place of standard bench seating; or



(B)
Both of the following:

(i)
An electronic video media system such as television with DVD that is securely attached to the motor vehicle in a professional manner.  The screen shall have a diagonal measurement of at least ten inches, be viewable by passengers seated to the rear of the driver, and be in compliance with 49 C.F.R., § 393.88.

(ii)
Beverages and beverage service amenities, including at least an ice container and glasses or cups.  The beverages and amenities shall be securely positioned inside a console or cabinet located inside the passenger compartment, to include any containment system, console and cup holder built into the motor vehicle by the manufacturer, and securely attached to the motor vehicle in a professional manner.  The beverages are not required to be alcoholic in nature.


(IV)
Other limousine, which is a classic, antique, or specially built motor vehicle that has or had a retail value of $50,000.00 or more.

33. In interpreting an administrative rule or regulation, the same rules of construction apply as when interpreting a statute.  Lucero v. Dep’t of Insts., 942 P.2d 1246 (Colo. App. 1996).  As a result, when a term is defined in a rule or regulation, that definition governs. Woolsey v. Dep’t of Corrections, 66 P.3d 151, 153 (Colo. App. 2002).  

34. The principles guiding statutory construction are well settled.  First, a statute must be construed as a whole to give “consistent, harmonious and sensible effect to all its parts.” Board of County Commissioners, Costilla County, Colorado v. Costilla County Conservancy District, 88 P.3d 1188, 1192 (Colo. 2004), citing, People v. Luther, 58 P.3d 1013, 1015 (Colo. 2002).  If an interpretation of a statute would produce an absurd result, that interpretation is not favored. Id.  A reviewing court must interpret a statute in a manner that gives effect to its intent. Id.  In order to accomplish this, the language of the statute is considered first, giving its words their plan and ordinary meaning. Id.  If the statute is unambiguous, the analysis ends there.  If, however, the language is ambiguous, the legislative history, prior law, the consequences of a given construction, and the goal of the statutory scheme must be analyzed to ascertain the correct meaning. Id.

35. Petitioner asserts that the vehicles at issue here fall into the category of “other limousine” contained in Rule 6308(a)(IV).  In order to determine whether Petitioner’s claim has validity, the regulatory scheme must be reviewed in whole in order to give consistent, harmonious, and sensible effect to the provisions in question.  

36. Rule 6305, which describes what features comprise a luxury limousine, is straightforward and unambiguous.  Subsection (b) of that rule sets forth that a luxury limousine carrier shall not use vehicles older than ten model years, except for those luxury limousines that fall under the exemption contained in Rule 6308(a)(IV).

37. The language of Rule 6308(a)(IV) is not as settled and therefore requires a closer review.  On the whole, Rule 6308 defines what a luxury limousine is and which vehicles fall under the rubric of “luxury limousine.”  Those vehicles include: a “stretched limousine;” an “executive car” which is set forth with specificity pursuant to subsection (a)(II)(A) and (B); an “executive van;” which is set forth with the specific amenities under subsections (a)(III)(A) and (B); and, “other limousine” as defined under subsection (a)(IV).  

Petitioner argues that since his vehicles were converted from sedans to stretch limousines at a cost exceeding $50,000, both vehicles qualify as “other limousines” since they were specially built and have, or had, a retail value of $50,000.00 or more as required under 

38. Rule 6308(a)(IV).  In support of this assertion, Petitioner argues that because the term “specially built” is not defined in the rules, that term “could mean many different things and be interpreted in many different ways, then any reasonable reading of [specially built] should be sufficient.”
  Petitioner goes on to argue that because the Commission did not define the specific terms in Rule 6308(a)(IV) it intentionally intended to leave the rule in an open-ended form, indicating that the Commission wanted an expansive reading of the rule.  

39. Petitioner’s argument is unavailing.  Petitioner provides no support or evidence for its assertions of Commission intent regarding the treatment of the terms of Rule 6308(a)(IV) as “expansive.”  Indeed, Petitioner asserts in another section of its brief that “it is unclear what the Commission’s intent was in drafting Rule 6308(a)(IV).” (Opening Brief in Support of Petition for Declaratory Order, p. 9.)  Petitioner cannot have it both ways.  

40. However, since the terms of subparagraph (a)(IV) are somewhat ambiguous, as set forth above, the legislative history, prior law, the consequences of a given construction, and the goal of the statutory scheme must be analyzed to ascertain the correct meaning.  

41. The history of Rule 6208(a)(IV) provides no evidence as to the definition of the terms contained in it; nor does a review of prior regulations.  Therefore, it is left to discern the consequences of a given construction, as well as the goal of the statutory or regulatory scheme in order to determine the terms’ correct meaning.

42. The goal of the regulatory scheme may be derived from the language of the rule itself.  Rule 6308 delineates the vehicle types that make up the category of “luxury limousine.”  Those vehicle types, as discussed above, include, among other vehicle types, a stretched limousine.  While the language of subsection (a)(IV) defines as to what constitutes “other limousine,” it is clear that it cannot refer to a stretch limousine as Petitioner urges.

43. To incorporate the term “stretch limousine” into “other limousine” would have the absurd result of rendering subsection (a)(I) as superfluous.  By Petitioner’s reasoning, the mere fact that the cost to modify its Cadillac and Lincoln sedans into stretch limousines exceeded $50,000.00 would reassign them into the category of “other limousine.”  There is no evidence whatsoever that this is the intent of Rule 6308.  Rather, it is apparent that each category of vehicle delineated in Rule 6308 is mutually exclusive in order to identify each vehicle type that qualifies as a luxury limousine.  No language appears anywhere in the rule which would indicate that a vehicle may fall into more than a single category.  This means that a vehicle categorized as a stretch limousine cannot subsequently be re-categorized as “other limousine” based on the cost to convert the vehicle to a stretch limousine in order to avoid the vehicle age limitation of Rule 6305.  To adopt Petitioner’s reasoning would cause utter confusion as to which category a stretch limousine occupies under Rule 6308 and under what circumstances.  Contrary to Petitioner’s contention, the absence of definitions of the terms contained in Rule 6308(a)(IV) does not lend itself to a broad interpretation.  Especially the interpretation Petitioner urges.

44. Nor is Petitioner’s argument compelling that its stretch limousines go beyond being simply stretched by including luxury upgrades and modifications not contained in the definition of stretched limousine.  No matter the cost of upgrades and modifications to its vehicles, Petitioner’s assertions nevertheless still produce the absurd result that stretch limousines would be susceptible to occupy two mutually exclusive categories under Rule 6308, based on the cost to purchase a stretch limousine or convert a sedan to a stretched limousine, resulting in a heightened level of ambiguity and confusion.

45. Therefore, Petitioner’s request for a Commission declaration that Petitioner’s 1998 Cadillac limousine and 2005 Lincoln limousine are not subject to the age limit of Rule 6305(b) will be denied pursuant to Rule 4 CCR 723-1-1304(i)(III) of the Commission’s Rules of Practice and Procedure.  

46. While it is apparent that a vehicle cannot occupy two distinct and mutually exclusive categories of vehicle under Rule 6308, it is also apparent that the terms contained under subsection (a)(IV) are not defined anywhere in the Transportation Rules.  No attempt has been made to define the terms “classic,” “antique,” or “specially built motor vehicle.”  Those terms are susceptible to multiple definitions as was evidenced in the briefs filed in this proceeding.  Transportation Staff is urged to propose opening a rulemaking proceeding as soon as possible in order to define those terms to provide clarity and certainty to Rule 6308.

47. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Petition filed by NoCoTran LLC (Petitioner), for a declaratory ruling as to whether Rule 6308(a)(IV) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, applies to two vehicles owned by Petitioner: a 1998 stretched Cadillac Deville, and a 2005 stretched Lincoln Town Car is denied consistent with the discussion above pursuant to Rule 4 CCR 723-1-1304(i)(III).  

2. Petitioner is not precluded from seeking a waiver of the vehicle age requirements contained in Rule 4 CCR 723-6-6305(b).

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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