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I. STATEMENT
1. On May 1, 2015, Atmos Energy Corporation (Atmos or Company) filed Advice Letter No. 518. Atmos sought to increase annual base revenues by $3.9 million through a General Rate Schedule Adjustment (GRSA) and to recover rate case expenses of approximately $566,000 in a separate rider over a period of one year. Atmos also proposed to implement a System Safety and Integrity Rider (SSIR) to recover additional capital investment for accelerated replacement of aging pipeline facilities beginning in 2016. Atmos submitted Advice Letter No. 518 with supporting Direct Testimony and Exhibits of eight witnesses.  

2. By Decision No. C15-0508, issued May 29, 2015, the Commission set the tariffs filed under Advice Letter No. 518 for hearing, suspended the effective date of the tariffs, and referred the matter to an administrative law judge (ALJ) for a recommended decision.

3. Atmos, the Colorado Office of Consumer Counsel (OCC), Staff of the Colorado Public Utilities Commission (Staff), and Energy Outreach Colorado (EOC) are the parties to this Proceeding.  

4. On September 24, 2015, the parties filed a Stipulation and Settlement (Settlement) and Unopposed Joint Motion to Approve Stipulation and Settlement.

5. On October 5, 2015, a hearing was held on the Settlement.  At the hearing, the ALJ heard testimony of Atmos witness Ms. Jennifer Reis; OCC witnesses Dr. Scott England; and Staff witness Mr. Harry Di Domenico.   The admission of Hearing Exhibits No. 1 through No. 26 were stipulated to by the parties and admitted by the ALJ. Hearing Exhibit No. 27 was admitted during the hearing. 

6. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.

II. DISCUSSION
A. Requested Base Rate Increase

7. Atmos based its request for a $3.9 million increase in revenues on an authorized Rate of Return (ROR) on rate base of 8.45 percent.  Atmos’s proposed ROR, set at the Company’s Weighted Average Cost of Capital, reflected a 10.50 percent authorized Return on Equity (ROE), a proposed a capital structure consisting of 55.52 percent common equity and 44.48 percent debt, and a cost of long-term debt of 5.9 percent. 

8. Atmos calculated its cost of service using year-end plant balances (as of December 31, 2014) combined with the known and measurable adjustments for fiscal year 2015.   Atmos proposed to include net plant in service, storage gas, accumulated deferred income tax, customer advances, customer deposits, prepaid pension, other prepayments, and cash working capital requirements in its rate base calculation.  The Company also included in its cost of service study a downward adjustment to expenses for retirement costs which reflected one-time settlement payments made during 2013 to three recently retired executives.

9. Atmos requested that the Commission authorize the Company to implement a GRSA of 3.4 percent.  Atmos included weather-normalized billing determinants for the historical test to calculate its proposed GRSA.  

10. In pre-filed answer testimony, Staff recommended that the Commission authorize a decrease of base rate revenues of $1.4 million.  The OCC suggested a decrease in base rate revenues of $4.2 million.  EOC argued that Atmos’s requested rate increase would result in a $1.57 per month hike in residential fixed charges, which is a 14.3 percent rise.

11. Staff recommended that the Commission adopt an authorized ROE for Atmos of 9.34 percent and a capital structure of 49.98 percent equity and 50.02 percent long-term debt.  The OCC recommended an authorized ROE of 8.90 percent, a capital structure of 52.00 percent equity, and 48.00 percent debt.

12. Staff and the OCC recommended that the Commission reject Atmos’s proposed use of year-end rate base calculation and to direct the Company to use a 13-month average calculation instead.  OCC and Staff also suggested that gas storage inventory should be removed from rate base and a carrying charge based upon short-term interest rates should be collected in the Gas Cost Adjustment.  

13. OCC and EOC both argued that Atmos improperly requested cost recovery for four incentive compensation programs and recommended that Atmos’s shareholders should absorb certain of these costs.

14. Both OCC and Staff recommend that the Commission reject the adjustment to billing determinants used to calculate the GRSA.

15. In its pre-filed rebuttal testimony, Atmos reduced its proposed increase in base rate revenues to $3.7 million.  The reduction in the Company’s request reflected various concessions to the positions advanced by Staff, the OCC, and EOC.

B. System Safety and Integrity Rider (SSIR)
16. Atmos proposed the SSIR to provide timely recovery of safety and reliability investments and to help reduce the frequency of base rate proceedings.   Under the SSIR, Atmos proposes to initially replace all bare steel (approximately 134 miles) and all polyvinyl chloride plastic (PVC) (approximately 296 miles) pipe and associated services over ten years. Atmos explained that the SSIR revenue requirement will be calculated annually utilizing the same cost of service model it presented in the Company’s testimony.

17. The OCC opposed the SSIR, arguing that a rate adjustment mechanism dedicated to improve system safety must only be for capital expenditures that are incurred to be in compliance with federally mandated rules.  The OCC argued that the Commission should assess the marginal benefit of the additional costs in order to determine with greater certainty whether: (1) the additional costs can be justified; (2) the estimated costs are due only to the additional cost burdens imposed by the federally mandated rules; and, (3) the estimated costs meet the four criteria for rider eligibility.  The OCC argued that, if the Commission grants the SSIR, it should limit eligible projects to unprotected bare steel pipe replaced for a two-year term. 

18. In contrast, Staff recommended that the Commission allow, for the three-year period 2016 to 2018, the recovery of costs through the SSIR costs under specified conditions.  Staff recommended that only capital costs be eligible for recovery under the SSIR, only high and moderate risk projects should be eligible for SSIR, and that such risk be explained using the Company’s Project Prioritization Tool.  

19. EOC recommended that if the Commission approves the SSIR, it should change the allocation of the cost of the SSIR so as to charge residential customers exclusively for the SSIR through volumetric rates.  EOC argued it is not just or reasonable to recover the costs of the SSIR as proposed in the same manner as a GRSA.

C. Terms of the Settlement 

20. The Settlement, attached to this Decision as Attachment A, explains that the parties propose a negotiated resolution of the disputed issues in the case.  It further explains that the agreements are all compromises of the filed positions of the parties and are specifically based on the record in the case in its entirety, including, but not limited to, the answer testimony filed by Staff, EOC and the OCC and the direct and rebuttal testimony filed by Atmos.

1. Base Rate Revenue Requirement

21. The parties agree that Atmos is authorized to implement a base rate increase of $1.96 million on January 1, 2016. The base rate increase would be implemented in customer rates through a 5.4 percent GRSA. The parties agree to use an authorized ROE of 9.6 percent and the Company’s actual cost of debt, using a capital structure consisting of 52 percent equity and 48 percent debt. Based on these agreements, the ROR on rate base for purposes of calculating the Settlement base rate increase is 7.82 percent.

22. The parties agree to a 15-month average calculation for the period beginning June 1, 2014 and ending August 31, 2015.  

23. The parties agree that, at the conclusion of the evidentiary hearing, Atmos will submit a late-filed exhibit documenting the Company’s actual rate case expenses. The parties agree that Atmos will separately recover actual rate case expenses as set-forth in the late-filed exhibit, amortized over two years, through a GRSA that is in addition to the GRSA implementing the Settlement base rate increase.

24. The parties also agree to a two-year rate case stay-out such that new base rates will not have been implemented before January 1, 2018.  Atmos may file a rate case seeking to change base rates on or after May 5, 2017.

2. SSIR

25. The parties request that the Commission authorize Atmos to recover system safety integrity costs through the proposed SSIR. The SSIR would be implemented for an initial 
three-year term from January 1, 2016 through December 31, 2018.  

26. The proposed SSIR would enable Atmos to recover capital investments associated with integrity projects made between September 1, 2015 and December 31, 2018.  Only capital expenditures associated with high and moderate risk projects would be recovered through the SSIR. For the initial three-year SSIR term, projects that replace bare steel and PVC would be prioritized using Atmos’s Energy's Project Prioritization Tool.  However, all projects that replace bare steel or PVC would be classified as high risk projects without a quantitative risk assessment.  To the extent Atmos seeks to include projects other than bare steel and PVC in the SSIR, Atmos must propose a quantitative risk assessment tool associated with those projects. The parties state that they reserve the right to take such positions as they deem appropriate with regard to whether projects other than bare steel and PVC should be classified as moderate or high risk and the appropriate quantitative risk assessment tool for such projects.

27. As part of the proposed implementation of the SSIR, Atmos agrees to make certain annual filings with the Commission.  These include an SSIR Five Year Forecast, an SSIR Cost Recovery Request, and the Company's confidential Distribution Integrity Management Program (DIMP).  The first submittal will be due February 1, 2016, corresponding to the SSIR to be effective February 29, 2016.  Subsequent submittals will be filed no later than November 1, corresponding to the SSIR with an effective date of the subsequent January 1.  Beginning in 2017, Atmos also would file an SSIR Cost Recovery Prudence Review no later than each April 30.

28. Atmos agrees that the total bill increase for sales customers associated with the SSIR shall not exceed 2.5 percent per year.  The SSIR would be assessed through volumetric charges only.   

III. CONCLUSIONS AND FINDINGS

29. The parties have the burden of proving by a preponderance of the evidence that the Settlement is just and reasonable.
  In reviewing the terms of the Settlement (Hearing Exhibit No. 26), the ALJ applied the Commission’s direction and policy with respect to review of settlement agreements as found in, e.g., Decision No. C06-0259 in Proceeding No. 05S-264G issued March 20, 2006.  

30. Section 40-3-101, C.R.S., contains the standard against which the Commission judges proposed rates and charges:  all rates and charges must be “just and reasonable.”  In addition, the Colorado Supreme Court lists these factors:  

Those charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is the means by which a decision is reached rather than by the use of a mathematical or legal formula.  After all, the final test is whether the rate is "just and reasonable."  And, of course, this test includes the constitutional question of whether the rate order "has passed beyond the lowest limit of the permitted zone of reasonableness into the forbidden reaches of confiscation."  

Public Utilities Commission v. Northwest Water Corporation, 168 Colo. 154, 173, 451 P.2d 266, 276 (Colo. 1969) (Northwest Water) (citations omitted).  Further, the Commission must consider whether the rates and charges, taken together, are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers' interest and the investors' interest.  Finally, the Commission must consider the ratepayers' interest in avoiding or minimizing rate shock because the monopoly which a utility enjoys cannot be exerted, to the public detriment, to impose oppressive rates.  Northwest Water, 168 Colo. at 181, 451 P.2d at 279.  The Commission balances these factors and considerations when reviewing proposed rates and charges.  

31. Atmos bears the burden of proving by a preponderance of the evidence that the proposed rates meet this standard. 

32. Based on the entire record, the ALJ finds that the parties have established by a preponderance of the evidence that the Settlement is just, is reasonable, and should be accepted by the Commission.  The record supports each aspect of the Settlement without modification, except as discussed below.

33. The ALJ approves the proposed stipulated increase in base rate revenues of $1.96 million based on an authorized 9.6 percent ROE, using a capital structure of 52 percent equity and 48 percent debt and an associated return on rate base of 7.82 percent.  The ALJ further approves the proposed implementation of an SSIR for the three-year period January 1, 2016 through December 31, 2018.  Under the terms of the approved Settlement, Atmos shall not file another request for a base rate increase prior to May 5, 2017 for rates to be effective no sooner than January 1, 2018. 

34. Atmos shall make two separate advice letter filings to implement the initial rates consistent with the terms of the Settlement.

35. The first initial advice letter compliance filing (New Advice Letter 1) shall address the GRSA to increase rates by the stipulated $1.96 million and the separate additional GRSA intended to recover the rate case expenses associated with this case.  Prior to filing the New Advice Letter 1, Atmos shall submit in this Proceeding the late-filed exhibit showing actual rate case expenses consistent with the terms of the Settlement no later than seven days following the date this Recommended Decision becomes the Decision of the Commission, if that is the case.  Atmos shall confer with the other Settling Parties regarding its calculation of the rate case GRSA for effect on January 1, 2016 based on the late-filed exhibit prior to submitting the New Advice Letter 1.  Atmos shall file the New Advice Letter 1 no later than December 28, 2015, and the effective date of the tariffs filed under the New Advice Letter 1 shall be January 1, 2016.  The New Advice Letter 1 shall be filed in a new advice letter proceeding (not in this Proceeding) and the tariffs must be consistent with the relevant tariff sheets in Attachments C and D to the Settlement and must comply in all substantive respect to this Decision.

36. Consistent with the two-year amortization of the rate case expenses, Atmos shall file an advice letter in a separate proceeding to remove the rate case GRSA no later than December 1, 2017 for effect on January 1, 2018.  In the event that the removal of the rate case GRSA is the only change sought by that advice letter filing, the advice letter may instead be filed on not less than two business days’ notice.  

37. The second initial advice letter compliance filing (New Advice Letter 2) shall address the SSIR for effect on February 29, 2016 and shall be filed no later than February 1, 2016.   The New Advice Letter 2 shall include information demonstrating that the total bill increase for sales customers associated with the SSIR does not exceed 2.5 percent, consistent with the terms of the Settlement.  The New Advice Letter 2 shall also contain the annual submittal of the SSIR Five Year Forecast, SSIR Cost Recovery Request, and the confidential DIMP, consistent with the terms the Settlement.  The New Advice Letter 2 shall be filed in a new advice letter proceeding (not in this Proceeding) and the tariffs must be consistent with the relevant tariff sheets in Attachments C and D to the Settlement and must comply in all substantive respects to this Decision.  Subsequent new advice letters shall be filed in new advice letter proceedings no later than November 1, 2016 with an effective date of January 1, 2017 and November 1, 2017 with an effective date of January 1, 2018. 

38. No later than April 30, 2017, Atmos shall file an application for approval of the SSIR costs recovered from ratepayers in accordance with the SSIR effective since February 29, 2016.  This application filing shall serve as the SSIR Cost Recovery Prudency Review under the terms of the Settlement.  Atmos shall make similar annual cost recovery prudency review application filings on April 30, 2018, reporting on costs recovered for calendar year 2017, and on April 30, 2019, reporting on costs recovered for calendar year 2018. 

39. Staff, the OCC, or EOC may seek to challenge the inclusion of a project in the SSIR revenue requirement with regard to whether projects, other than bare steel and PVC replacements, should be classified as moderate or high risk for inclusion in the SSIR and the appropriate risk assessment tool for such projects. Such challenges shall be made in the appropriate annual cost recovery prudency review application proceeding and shall not be allowed as protests to the SSIR advice letter filings.  Notwithstanding this implementation of the terms of the Settlement, there is nothing that prohibits Atmos from filing amended SSIR advice letter filings prior to the proposed effective dates in response to any concerns raised by any of the parties.  

IV. ORDER

A. The Commission Orders That:

1. The Unopposed Joint Motion to Approve Stipulation and Settlement filed by Atmos Energy Corporation (Atmos) on September 24, 2015 is granted, consistent with the discussion above.

2. The Stipulation and Settlement Agreement (Settlement) filed by Atmos on September 24, 2015 and attached to this Decision as Attachment A, is approved, consistent with the discussion above. 

3. The tariff sheets filed on May 1, 2015 with Advice Letter No. 518 are permanently suspended.

4. After this Recommended Decision becomes the Decision of the Commission, if that is the case, Atmos shall file new advice letters and tariffs consistent with the directives above. The advice letters and tariffs shall be filed as new advice letter proceedings and shall comply with all applicable rules.  The advice letters and tariffs must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.
5. Atmos shall submit in this Proceeding the late-filed exhibit showing actual rate case expenses consistent with the terms of the Settlement no later than seven days following the date this Recommended Decision becomes the Decision of the Commission, if that is the case.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

8. Response time to exceptions shall be shortened to seven days.

9. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

10. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  Section 13-25-127(1), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1500 of the Commission’s Rules of Practice and Procedure, establish the burden of proof for a party which asks the Commission to adopt its advocated position.  Decision No. C06-0786, Proceeding No 05A-072E issued July 3, 2006 at ¶ 40 and n.23.
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