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I. STATEMENT

1. On 
January 21, 2015, BNSF Railway Company (BNSF) filed the above-captioned application requesting authority to abolish the crossing of Washington County Road CR P5/10 (CR P5/10), National Inventory No. 805295V, and to make improvements at Washington County Road 59 (CR 59) by widening the roadway and widening and improving the crossing surface from 16’ to 48’, National Inventory No. 805294N on the Union Pacific Railroad Company (UPRR) Julesburg Subdivision near Messex, County of Washington, State of Colorado.

2. The Commission gave notice of this Application (Notice) to all interested parties on February 5, 2015, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  

3. By Decision No. C15-0250-I, issued March 19, 2015, the Commission deemed the application complete, found that the posted Notice complies with Rule 7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7, and referred the matter to an Administrative Law Judge for disposition.

4. By Decision No. R15-0310-I, issued April 8, 2015, the intervention of right filed by Washington County (County) was noted.

5. By Decision No. R15-0311-I, issued April 8, 2015, the intervention of right by Werner Angus Ranch, LLC (Werner Angus Ranch) was noted and the Response to and Motion to Strike Notice of Intervention of Werner Angus Ranch filed on March 17, 2015 by BNSF was denied.  The invention was later stricken by Decision No. R15-0411-I, issued April 30, 2015, because Werner Angus Ranch failed to respond to Decision No. R15-0312-I, issued April 8, 2015, that required it to either to obtain legal counsel or to make a show cause filing addressing why it is not required to be represented by legal counsel.
6. By Decision No. R15-0423-I, issued May 5, 2015, a procedural schedule was established and a hearing was scheduled for June 29 and 30, 2015.  The hearing was later rescheduled and the procedural schedule was modified by Decision No. R15-0569-I, issued June 17, 2015.

7. At the scheduled time and place, the hearing was convened.  All parties appeared and participated through counsel.  Justin Hartman, BNSF Manager of Engineering; Luke Johnson, Superintendent of Operations on behalf of BNSF; Stacy Tschuor, Manager of the Traffic Engineering and Transportation Planning Group, David Evans & Associates; and Susan K. Grabler testified on behalf of BNSF. Commissioner David Allen Foy, Washington County Commissioner; Jonathan Gary Stivers, Washington County Sheriff; Dennis Brandenburg, Fire Chief of the Hillrose Snyder Fire Department, Attorney, and Municipal Judge; James Thomas Yahn, Professional Engineer; Jason Michael Lockard, Washington County Supervisor for District 1 and 2; Michael Lane McCaleb, Washington County Emergency Services Director; and Robert L. Sanders, Superintendent and Transportation Director for the Merino School District testified on behalf of Washington County.
  Hearing Exhibits 1 through 35 were identified, offered, and admitted into evidence.

8. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding, and a recommended decision are transmitted to the Commission. 

II. FINDINGS and ANALYSIS 

9. The Commission has jurisdiction over the manner in which railroad tracks and public highways shall cross. Article XXV of the Colorado Constitution and § 40-4-106, C.R.S.

The Commission has personal jurisdiction over the Applicant. The Commission has subject matter jurisdiction to act on an application to abolish a railroad crossing and establish 

10. the standard to be applied to such applications.  Subsections 40-4-106(1),
 40-4-106(2),
 and 
40-4-106(3)(a)(I),
 C.R.S., Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  

11. Section 40-4-106(3), C.R.S., specifically addresses relocation, alteration, or abolishing an at-grade crossing.  The Commission exercises its jurisdiction to “to promote and safeguard the health and safety of its employees, passengers, customers, subscribers, and the public and to require the performance of any other act which the health or safety of its employees, passengers, customers, subscribers, or the public may demand.”  § 40-4-106(1), C.R.S.

12. The Commission must determine whether abolishing (i.e., closing) the CR P5/10 crossing will promote public health and safety sufficient to overcome the County roadway authority’s objection; and, if so, are there just and reasonable conditions and terms which the Commission ought to attach to the closing?  “The Commission's decision is of necessity predictive because it deals with prevention of accidents and promotion of public safety when the crossing is abolished in the future.  Needless to say, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the data available.  This is the Commission's charge and responsibility in a case such as the one presented in this proceeding.”  Decision No. R06-0285.

13. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the CR P5/10 crossing should be abolished.
  Section 13-25-127(1), C.R.S.; 
Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

14. Justin Hartman, BNSF Manager of Engineering, is responsible for managing capital expansion projects across BNSF’s system.

15. Luke Johnson, Superintendent of Operations for BNSF, manages operation of outlaying terminals through Colorado, Wyoming, and Utah (including Messex).

16. Bentley Tomlin is Manager of Public Projects for BNSF.  He has been working with this project since September 2014.  An on-site diagnostic was held to consider improvements at CR 59 in connection with closure of CR P5/10.

17. Stacy Tschuor, Manager of the Traffic Engineering and Transportation Planning Group in Denver, is a traffic engineer for David Evans & Associates.

18. Susan K. Grabler is a self-employed consultant.  She retired from UPRR in 2007, having been the Manager of Industry and Public Projects for 24 years.  She then worked for David Evans & Associates as a rail project manager until sometime in 2014.  She testified about her time as project manager while working for David Evans & Associates and the totality of her experience.

19. David Allen Foy is involved in production agriculture and serves as a County Commissioner for Washington County.

20. Jonathan Gary Stivers, Sheriff of Washington County, has worked in the Sheriff’s office for approximately seven years.

21. Dennis Brandenburg testified regarding his experience as Fire Chief of the Hillrose Snyder Fire Department.  Since March 2015, his office responded to five calls from the Messex area.  The Hillrose Snyder fire district has two stations. One is in Hillrose, southwest of Messex on Highway 6 (access is Highway 6 to Road R, turn north to 59).  Historically, the Hillrose station has responded to the Messex area approximately once per year.  The other station is in Snyder, southwest of Messex, down County Road 17.8 (see Hearing Exhibit 2).  
The two stations are on opposite sides of the track.  The rescue vehicle is currently staged in Hillrose.  No emergency services were needed from the fire department in the Messex area during the 2013 or 2015 floods.

22. James Thomas Yahn, a professional engineer, manages the North Sterling and Prewitt Reservoirs for the North Sterling Irrigation District (District).  He has worked for the District for 23 years.

23. Michael Lane McCaleb has been the Washington County Emergency Services Director since 2008. He develops and implements emergency and disaster response plans for the County, coordinates emergency services, and the response for emergency services.  

24. UPRR owns a single main track through the CR P5/10 crossing over which BNSF has operating rights.  UPRR has approved the project.

25. Hearing Exhibits 2 and 3 provide an aerial view of the project location.  Hearing Exhibit 27 is a map of the area.

26. The CR P5/10 crossing is located at milepost 76.07 and marked by a red “x” on Hearing Exhibit 3 (see Hearing Exhibits 3 and 18).  For proximity, Messex is just north of the CR P5/10 crossing.  Hearing Exhibit 4 provides a view of the CR P5/10 crossing from the Messex side looking east, southeast.  Hearing Exhibit 24 provides a view from looking south.  The CR P5/10 crossing consists of one track.  Northeast of the crossing there is an existing siding.

27. Hearing Exhibit 18 is a track schematic that is generally for internal use. It describes the location of planned siding improvements as well as the location of existing crossings.  The next adjacent crossing is 7/10 of a mile southwest, at CR 59.  Hearing Exhibit 6 provides a view of the CR 59 crossing looking southeast from County Road 17.8.  The crossing is a 16-foot crossing located at milepost 76.72 (see Hearing Exhibit 18).  CR 59 to the east goes to Highway 6 and Interstate 76.  CR P5/10 to the north goes to Merino, Colorado in Logan County.  County Road 17.8 parallels the railroad track and extends beyond both crossings in both directions to the northeast and southwest. 

28. David Evans & Associates took traffic counts, gathered available traffic information, and assessed any impacts of closing the CR P5/10 crossing to traffic in the area.   Traffic counts on CR 59 from January 18, 2012 showed 13 vehicles used the crossing.  Traffic counts on CR P5/10 on the same date showed 26 vehicles used the crossing. Hearing Exhibit 9.

29. The Federal Railroad Administration (FRA) database reflects the average daily traffic count of 60 and the total number of trains as 4 for each crossing.  Hearing Exhibit 10.  Ms. Tschuor found that the average daily traffic was reported in 1986.

30. On average, 23 trains per day used the Messex crossing in 2014.  Hearing Exhibit 14.  The length of those trains was not addressed.  No passenger trains currently use the crossing.  There is no record of an accident at either of the crossings within the past five years.  See Hearing Exhibit 10.  
31. BNSF proposes closure as part of the Brush Sub 6 Siding Extensions in BNSF’s capital plan to improve the corridor from Denver to Sterling.  See Hearing Exhibit 1.  BNSF will pay all of the cost to implement the plan, which includes:

a)
The existing siding northeast of the CR P5/10 crossing will be extended to the southwest of the existing crossing, extending the length to 10,000 feet.  The current siding extends from milepost 74.62 at the north end to milepost 75.98 at the south end.  If constructed, the south end of the siding would be extended to milepost 76.69, ending before the existing crossing at County Road 59 (milepost 76.72). 

b)
The crossing at County Road 59 will be widened from its current 16 feet to 48 feet and improved (including a concrete crossing surface) to meet County road standards and accommodate larger vehicular traffic (including a 70-foot truck and trailer).  There will be a slight rising of the elevation of Country Road 17.8 to accommodate a more level driving surface at the crossing.  Existing warning devices will be relocated.  See Hearing Exhibit 8.  The estimated cost is $216,452.50.  See Hearing Exhibit 12.

c)
The crossing at CR P5/10 will be closed, the crossing surface will be removed, signs will be removed, and Type 4 barricades will be installed at the crossing.  The estimated cost is $5,785.  See Hearing Exhibit 12.

32. The speed limit on the improved crossing will be increased from 10 miles per hour to 30 miles per hour.  BNSF plans to use the newly extended crossing for staging trains into Denver and for meet and pass.  

33. Mr. Johnson explained that the Brush Sub currently has around 30 trains per day.  The plan is initially intended to accommodate trains from 6700 to 7200 feet long and allow them to run faster.  Trains must be routed differently if they are unable to be accommodated on the Brush line.  Mr. Johnson did not know how often trains are routed around the Brush line.

34. Mr. Hartman addressed two alternatives considered by BNSF to closure of the P5/10 crossing.  Closure of the P5/10 crossing rather than the CR 59 crossing was preferred for operational reasons (i.e., to accommodate planned extension of the existing siding eliminating need for a crossing).  Secondly, extension of the existing siding to the south is preferred because an extension to the north would be adjacent to a state wildlife preserve and require construction of two bridges.  
35. Hearing Exhibit 11 addresses the impact of closing the CR P5/10 crossing.  CR 59 provides the closest crossing that would be used as an alternative route.  From the intersection of CR 59 and CR P5/10 to the opposite side of the existing CR P5/10 crossing (without using the existing crossing) would require traveling approximately an additional .7 miles and approximately one minute difference in travel time.  If both CR P5/10 and CR 59 were unavailable, a detour of 8 to 12 miles would be necessary to access Messex.

36. BNSF presented evidence regarding the potential effect of a second track crossing CR P5/10 as an extension of the existing siding.  However, such an argument relies upon a false premise and will not be considered further.  There is no application at issue to construct a second track through the crossing to accommodate extension of a siding at CR P5/10 and one cannot be constructed without prior Commission approval.  There is no basis to conclude whether the Commission would approve such an application or what conditions might be imposed thereupon.  The application will be decided based upon the remainder of the evidence presented. 

37. Ms. Grabler explained that the FRA has long given guidance desiring closure of unprotected at-grade crossings in the grade crossing handbook.  Subsequently, a federal request was made to close 25 percent of all at-grade crossings in a 10-year period following 2001 (approximately).  BNSF contends the two crossing discussed herein are redundant, supporting closure of one and improving public safety.  

38. As is customary, part of a diagnostic process considers the potential to close or consolidate at-grade crossings.  In Ms. Grabler’s opinion, traffic utilizing the CR P5/10 and CR 59 crossings could be consolidated.  In addition to the accident prediction system, she acknowledged that other factors should be considered when evaluating a crossing closure including site distance, highway congestion, bus or hazardous material traffic, local topography, passenger exposures, and roadway profile.  Mr. Tomlin opines that combining traffic from the two crossings into one will improve safety based upon FRA publications and accident prediction modeling.

39. Ms. Tschuor’s analysis supports Mr. Tomlin’s opinion that combining all traffic from the CR 59 and CR P5/10 crossings at CR 59 reduces the combined safety hazard index compared to both crossings remaining open.  The CR P5/10 crossing exposure factor is 598; the CR 59 crossing exposure factor is 299. The cumulative exposure factor for the two crossings is 897. If the CR P5/10 crossing were closed, the exposure factor at the CR P5/10 crossing would become zero as would the hazard index. Moving the 26 vehicles from the CR P5/10 crossing to the CR 59 crossing does not increase the overall exposure factor and reduces the cumulative hazard index from 1.41 to .77, which is the same hazard index as the CR P5/10 crossing by itself. Therefore, the total number of accidents expected to occur in a five-year period with the removal of the CR P5/10 crossing is marginally reduced with the closure. See Hearing Exhibits 15 (the 1974 Colorado State Highway railroad grade crossing data book) and 31.

40. Ms. Grabler addressed her work regarding the hazard index.  She observed its use by the Commission where a crossing was closed and traffic was consolidated to a near crossing.  She opines that the table is appropriate to use to calculate the hazard ratings for these two crossings and the combination of traffic in one. 
41. Mr. Tomlin also notes that, in his experience, many communities express noise concern about train whistles and that closure of the redundant crossing would reduce need for blowing the whistle without effecting safety.  He was aware of no complaints from the Messex community.

42. Mr. Foy explained that the County opposes closure of the CR P5/10 crossing.  Messex is a community of between 7 and 12 people located within approximately one mile of the CR P5/10 crossing.  It lies within a floodplain, causing constant challenges to meet runoff.  Barriers have been created that both help and exacerbate flooding.  Because the river is south of the tracks, the tracks interfere with flood waters north of the tracks being able to flow back to the river.

43. Several witnesses for the County addressed floods that occurred in 2013 and 2015.  In 2013, there was a voluntary evacuation before extensive flooding in the area at issue.  Flooding caused extensive road damage and almost all roads were closed.  The only access to Messex was via CR P5/10 from the north, which intersects a road in Logan County.  Washouts occurred in roads as deep as four feet, exposing buried fiber optics in places.  CR 59 was washed out and road damage continued from 59 up through County Road 17.8 to the northeast of the CR P5/10 crossing.  Flooding did not wash out the crossing at CR P5/10 because it is elevated and well-protected, but there was standing water on each side of the crossing.  Many roads were under as much as 18 inches of water, but were still passable.  In some areas, water was even deeper.  After five to seven days, most roads were passable with four-wheel drive pickups, despite standing water.  CR P5/10 was the only road open for approximately a month following the flood due to repairs required for other roadways. (See Hearing Exhibits 19, 20, 23, and 30.)  

44. County personnel monitored the area, including four County bridges east of P5 on CR 59.  The County utilized backhoes, loaders, skid-steers, and maintainers responding to the flood.  Heavy equipment was stationed in the Messex area for rescue.  

45. Mr. McCaleb ran the emergency operation center in Akron during the initial stages of the 2013 flood and he later coordinated all recovery efforts.  He opines that recovery efforts would have taken much longer had the CR P5/10 crossing been closed at the time.

46. Mr. Yahn estimates that flooding comparable to the 2015 flooding has occurred in this area five or six times during his 23 years of experience.  Based upon the topography, 
it is likely to occur in the future.

47. Mr. Sanders testified regarding school bus access to Messex during the 2013 floods.  First, schools were closed for two days.  Once schools reopened, busses could not access the Messex area for weeks, until roads were repaired.  He also initially expressed concern about the angle of crossing and the ability of busses to maneuver through.  However, that concern was addressed by proposed improvements at the CR 59 crossing.   He is also concerned that unavailability of both crossings would add four miles to the bus route daily, increasing costs.  Bus routes in the area pick up students at their homes.  He acknowledged that during the 2014 and 2015 school years, neither the CR P5/10 nor CR 59 crossings were utilized on the bus route.

48. During flooding in 2015, roads south and west of CR P5/10 were officially closed.  However, many were passable by four-wheel drive vehicle because they were rebuilt higher following the 2013 flood or because the water was not too deep.  Some roads were totally impassable due to washes. (See Hearing Exhibit 33.)  Even during the worst of the flooding, Mr. Foy opined that a local resident might have had capacity to access the CR P5/10 or 
CR 59 crossings.

49. The County primarily provides road and bridge service to the Messex area.  The County road crews are staged out of Otis, Colorado and Akron, Colorado (32 miles away).  The Sheriff is staged in Akron; however, there generally has been a deputy stationed closer in the northwestern portion of the County.  Ambulance service is coordinated in the general area pursuant to an intergovernmental agreement.  Ambulances serve the Messex community from Morgan, Logan, or Washington County.  Fire protection is provided through intergovernmental agreements with the Reno Fire District and the Hillrose Fire District.

50. Pages 6 and 7 of Hearing Exhibit 22 list the emergency vehicles from the County that uses the CR P5/10 crossing during the past ten years.  Sheriff Stivers estimated that his office responds to 10 to 20 calls per year in the Messex area, including theft, burglary, domestic, fire, and unattended death calls.  The CR P5/10 crossing is generally used to access the houses in Messex because it is the fastest and the least likely to be affected by flooding or irrigation.  In sum, Sheriff Stivers opined that closure of the CR P5/10 crossing would be devastating because it is the main route officers utilize.  He is concerned about even a one to two-minute delay in responding on a life-or-death call.  On cross-examination, he acknowledged that Hearing Exhibit 22 reflects no dispatch for emergency calls in the Messex area and that CR 59 was available at the time of logged calls.  He also stated that the list did not include all calls because Messex is not its own category.  During his service in the Sheriff’s Office, he recalled time to be of the essence for officers responding to the Messex community for a medical emergency and a domestic in progress call. 

51. In conjunction with a voluntary evacuation, the County utilizes reverse 9-1-1 to communicate with citizens, in addition to phone calls and e-mails.  In 2015, several hours’ notice afforded an opportunity for citizens to evacuate by any desired route.

52. Mr. Foy expressed County support for proposed improvements at CR 59.  He opines that the County understands railroad operations and would never request that a train blocking the crossing be broken unless no alternative access was available.  Some concern was raised as to the effect of improvements on drainage at the CR 59 crossing.  Shortly prior to hearing, feasibility of incorporating a culvert in planned improvements to the CR 59 crossing was discussed to address County concerns.  The appropriate sizing and feasibility was not determined at the time of hearing.  If determined to be feasible, BNSF agreed to include that culvert in the project.

53. During the last 50 years, there are three occasions identified when the CR P5/10 crossing would have been needed because CR 59 was not available due to flooding.  Some improvements have been achieved through restoration following these events.

54. Some testimony addressed the County’s position regarding active crossing warnings.  While receptive to discussion, any action would require involvement of all County Commissioners and no availability of funding is apparent to contribute to the costs.

55. BNSF argues that the CR P5/10 crossing should be closed because the evidence demonstrates that the probable number of accidents expected to occur in a five-year time period is decreased by closure of the CR P5/10 crossing.  It further argues that the County presented no evidence that closing the crossing would be injurious to public safety or cause accidents.  Convenience and efficiency of vehicular access to a particular area is argued to be irrelevant to the issues at hand.

56. Flooding in 2013 and 2015 caused extensive damage to CR 17.8 and CR 59, closing access to the CR 59 crossing.  The CR P5/10 crossing was passable when the CR 59 crossing was not available and no expert testimony showed that proposed improvements to the crossing at CR 59 would eliminate or even mitigate future flooding risks.    

57. The County argues that the CR P5/10 crossing provides the primary access to Messex, Colorado for the public and service providers coming from the county seat in Akron, Colorado, and access to the south for the public and service providers coming from Merino and Logan County to the north.  Further, the crossing is adequately protected, there has never been an accident at the existing CR P5/10 crossing, and even a short detour necessitated by closure jeopardizes public safety.

III. DISCUSSION AND CONCLUSTIONS
58. The Commission must proceed with the utmost caution in exercising jurisdiction in this contested proceeding which affects conflicts in use. The railroad has some right to operate on the railroad tracks and the County has some right to the use of CR P5/10.   

59. BNSF proposes closure of one at-grade crossing and improving the next closest at-grade crossing .7 miles away as part of the Brush Sub 6 Siding Extensions in BNSF’s capital plan to improve the corridor from Denver to Sterling.  The area around both of these crossings lies in a flood plain. 

60. The hazard index for each crossing can be calculated using the tables from the 1974 Colorado State Highway Railroad Grade Crossing Data Book.  Hearing Exhibit 15.  Multiplying the value of the relation between highway traffic and accidents in Table 1 by the accident factor based on the number of trains value in Table 2 equals the unbalanced hazard rating.  The unbalanced hazard rating is then converted to the balanced hazard rating (i.e., hazard index) utilizing Table 3.   The hazard index is the predicted number of crashes to occur in the next five-year period based upon the modeled assumptions.

61. Traffic counts indicate 13 cars per day use CR 59 and 26 cars per day use P5/10.  Hearing Exhibit 9.  Twenty-three freight trains use both crossings per day.  Thus, the hazard index for CR 59 is .52 (.68*1.61=1.09 unbalanced hazard rating; converts to .52 balanced hazard rating) and for P5/10 is .72 (.88*1.61=1.42 unbalanced hazard rating; converts to .72 balanced hazard rating).  The sum of the current hazard indexes is 1.24.  

62. If all traffic were assumed to be consolidated at an improved CR 59 crossing, the hazard index would be .72 (.88*1.61=1.42 unbalanced hazard rating; converts to .72 balanced hazard rating). BNSF contends that the Application should be approved because the prediction of a crash occurring in the next five years is reduced from 1.24 accidents to .72 accidents.

63. BNSF points to Decision No. C07-0430, Proceeding No. 07A-084R, issued May 23, 2007, and Decision No. C14-0717, Proceeding No. 14A-0383R, issued July 1, 2014 to support use of the hazard index tables in Exhibit 15 to determine whether a crossing closure will promote safety and avoid accidents.  

64. BNSF argues that closing the CR P5/10 crossing reduces the exposure factor and hazard index to zero.  Further, combining all traffic from the CR P5/10 crossing to the CR 59 crossing would not increase the sum of the exposure factors and would reduce the cumulative hazard index from 1.41 to .77, which is the same hazard index as the CR P5/10 crossing by itself.  BNSF Statement of Position at 4.

65. Under BNSF’s logic, the Commission should solely rely solely upon application of Exhibit 15 to determine closure and cannot or should not exercise discretion otherwise.  Aside from the effect of model tiers appearing in Table 1 of Exhibit 15 (e.g., a change in traffic remaining within one tier as occurs here), one is hard pressed to identify a scenario where closing one of two crossings will not reduce the sum of the hazard index.  In any event, application of the formula does not limit safety considerations.  While the hazard index alone may be appropriate in some circumstances, Colorado law dictates neither such a mathematical approach nor absolute subordination of one party’s interest in use of an existing utility crossing to the other (i.e., subordinating the roadway authority interest in a crossing to that of the railroad in this instance). 

66. There are also several issues of note in attempting to extrapolate the logic and conclusions from those proceedings referred to by BNSF.  It is most notable that neither decision referenced was issued in a litigated contested proceeding; both were uncontested.  Thus, neither was opposed by the affected roadway authority for an existing crossing, as is the case in this proceeding.  In the earlier proceeding, an alternate route was available for a specific traffic flow addressed that did not require a railroad crossing.  In the later proceeding, the nearest alternative crossing was only .1 miles away with flashing light warning signals.  Here, BNSF proposes to eliminate one of two equal passive warning crossings .7 miles apart.  Aside from application of the tables in Exhibit 15, requiring closure over the objection of the roadway authority, that is also directly charged to protect the County, requires more than some measurable mathematical difference.  

67. BNSF is proposing improvements to the nearby CR 59 crossing such that traffic currently using the CR P5/10 crossing may well choose to use the CR 59 crossing even if both remain open.  Those uncontested improvements will improve usability and safety of the CR 59 crossing, particularly for larger vehicles maneuvering through the crossing. 

68. The area surrounding these two crossings discussed will likely flood in the future (lying in a floodplain).  The County showed that unavailability of the P5/10 crossing, due to flooding or otherwise, impacts protection of public safety.  Diversion required by unavailability of these two crossings (i.e., one closed and one blocked) requires substantial out of direction travel necessary to reach the Messex area due to the lack of nearby crossing alternatives.  According to the track chart, Exhibit 18, no alternative crossing is available at least 1.25 miles southwest of CR 59 or at least 3 miles northeast of P5/10.  The evidence shows that a diversion would cause at least a delay of 15 to 20 minutes.

69. Closure of a crossing can equally imply closure of a roadway or a railway.  Mathematically based, BNSF has shown equal impact upon safety of closing the CR 59 crossing as the P5/10 crossing.  Where BNSF prefers closure of P5/10 for operational reasons, no difference is shown as to the safety impact.  The County’s position as to closing CR 59 instead of P5/10 was not addressed at hearing.  In any event, the County prefers and advocates that the P5/10 crossing remain open to serve the community in a variety of ways.  

70. The area is prone to flooding and flooding is likely to damage roadways.  Although BNSF argues that the CR P5/10 crossing was not necessary to provide emergency services in the previous two floods, this was not shown predictive of needs in future flooding.  In the next flood, different damage may occur.  Additionally, proposed safety improvements have not been shown to be greater than the impact upon the County’s ability to protect public safety using the crossing or that overall health and safety would be improved by the grant of the application (e.g., if CR P5/10 is closed and CR 59 is unavailable).

71. It is found and concluded that BNSF failed to show that modification of the crossings at issue is necessary to reasonably improve safety of the crossing at this time. While application of the formula modeled in the 1974 book is predictive, it is not comprehensive or conclusive of all factors that might be considered.  Illustratively without limitation, other factors might include the skew, number of lanes, grade of approaches, and sight distances.  Other factors aside, the quantified improvement in safety by closure of the CR P5/10 has not been shown to warrant requiring closure of the crossing.  

72. The evidence of record supports a partial grant of the requested relief (i.e., as to CR 59).  However, the application was presented as one project and the parties did not express a position as to partial relief.  No party presented evidence regarding safety concerns at the existing CR 59 crossing necessitating immediate improvements.  The crossing at CR P5/10 also remains available to larger vehicles that would have most benefited from proposed improvements at CR 59.   Based thereupon, the Application will be dismissed in its entirety.

73. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  

1. The application filed by BNSF Railway Company on 
January 21, 2015, requesting authority to abolish the crossing of Washington County Road CR P5/10, National Inventory No. 805295V, and to make improvements at Washington County Road 59, National Inventory No. 805294N on the Union Pacific Railroad Company Julesburg Subdivision near Messex, County of Washington, State of Colorado, is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




�  A transcript of Mr. Sanders’ deposition was admitted by stipulation as Hearing Exhibit 35 in lieu of live testimony.


�  As pertinent here, that subsection grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks, and premises in such manner as to promote and [to] safeguard the health and safety of ... the public and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that subsection grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that subsection grants the Commission the "power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  


�  An applicant has met this burden of proof when the evidence of record, however slightly, tips in favor of granting the application.  
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