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I. statement

1. On September 23, 2015, Harry Elder (Complainant) filed a Subpoena for Records requesting “a Subpoena of Excel[sic] (Public Service Company of Colorado) Records to be provided 5 business days before Trial.”
  

2. By Decision No. R15-1040-I issued September 23, 2015, issuance of the requested subpoenas was denied for failure to comply with statutory procedures to obtain issuance of such subpoenas.  In addition to citation of applicable statutory authority, the omission of a statutorily-required affidavit was specifically addressed.  Finally, it was specifically noted that, if Complainant should choose to file a new request, an attempt to establishing relevance should address the entire scope of information requested.

3. On October 5, 2015, Complainant filed a Motion for Amended Subpoena of Records.  Complainant again requests issuance of subpoenas, but again fails to comply with required procedures to obtain issuance of subpoenas.

4. The Commission is authorized to issue subpoenas for the attendance of witnesses and the production of records, documents, and testimony in any inquiry, investigation, hearing, or proceeding in any part of the state.  Section 40-6-103(1), C.R.S.   “No subpoena shall be issued except upon good cause shown. Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records, or documents to the proceedings of the commission.”  § 40-6-103(1), C.R.S.

5. An affidavit is required to support the request establishing the relevance of the information (both testimony and documents) sought.  The request is not notarized.  No affidavit accompanies the request.  For this reason alone, the request does not establish good cause for issuance of the subpoenas.  Because the request does not establish good cause, the request for issuance of a subpoena will be denied without prejudice.  

6. In his request, Complainant states:  “If the form of the Subpoena is incorrect from Complainant, Pro Se, or if the request for documents is not in keeping with what is commonly asked for in a Subpoena then the Complainant respectfully asks the Court to use its discretion to amend or change the Subpoena to conform to the standards for such a request.”

7. A non-attorney representative is bound by, and held to, the same procedural and evidentiary rules as those to which attorneys are held.  The Colorado Supreme Court has held: 

By electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable 
to a licensed attorney. A pro se defendant cannot legitimately expect the court 
to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985). This standard applies in civil proceedings.  Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state. [Citation omitted.] A judge may not become a surrogate attorney for a pro se litigant.”). This standard applies in Commission proceedings.

8. The undersigned nor the Commission can provide legal advice to Complainant or represent him in this proceeding.  Further, the Commission cannot waive or vary from compliance with governing statutory provisions.  Thus, with empathy, the request for issuance of subpoenas will be denied.

II. order

A. It Is Ordered That:  

1. The Motion for Amended Subpoena of Records filed by Harry Elder is denied without prejudice.

2. This Decision is effective immediately.  
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ATTEST: A TRUE COPY
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� The Complaint named “Excel Energy (Public Service of Colorado)” as the Respondent.  Public Service Company of Colorado (Public Service) conducts utility business in Colorado as a wholly-owned subsidiary of Xcel Energy, Inc., a public utility holding company.  As a result, Public Service is the proper designation for the Respondent in this matter.  


� Amended Motion at p. 2.





� The Decision Number in the caption and in page headers is corrected by Errata Notice R15-1097-I-E.
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