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I. STATEMENT

1. On August 5, 2015, EZ Taxi LLC (EZ Taxi or Applicant) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  The matter was referred to an Administrative Law Judge for resolution by minute entry during the Commission’s Weekly Meeting held September 23, 2015.
2. By Decision No. R15-1049-I, issued September 28, 2015, Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC. (collectively Dashabout) was ordered to supplement their Entry of Appearance and Intervention filed on August 27, 2015.

3. On September 30, 2015, Dashabout filed the Supplement to Entry of Appearance and Intervention.  

4. The intervention of Dashabout includes a copy of Certificates of Public Convenience and Necessity that are owned and operated by Dashabout.  The certificates overlap the authority sought by EZ Taxi. Dashabout opposes the application and states “[t]he operating rights sought by Applicant would overlap the rights contained in Intervenors’ authority. Therefore, Intervenors have a legally protected right in the subject matter which would be affected by the granting of this Application.”

5. On September 8, 2015, EZ Taxi LLC’s Response in Opposition to Entry of Appearance and Intervention of Valera Lea Holtorf d/b/a Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC, and Motion to Stay Discovery was filed by EZ Taxi.  EZ Taxi challenges Dashabout’s intervention by right based upon § 40-10.1-203, C.R.S., as in effect on August 5, 2015.  It concludes “Intervenor has no right in the Commission’s decision whether to grant.”
  EZ Taxi goes on to argue that permissive intervention should also not be granted.  EZ Taxi also requests a stay of discovery until interventions are determined.

6. On September 16, 2015, Intervenors’ (1) Supplement to Interventions; (2) Response to Motions in Opposition to Intervention (Entitled Response to Entry of Appearance and Intervention); and (3) Response to Motions to Stay Discovery was filed by Springs Shuttle, LLC and Dashabout.  Counsel advised EZ Taxi that it need not respond to discovery propounded until interventions are decided, mooting the requested motion for stay.  Dashabout challenges arguments that amendment of § 40-10.1-203, C.R.S., effectively precludes incumbent carriers from intervening to oppose applications filed.

7. In Decision No. R15-1050-I, issued September 28, 2015, the undersigned adopted the arguments of Denver Yellow Cab, Boulder Yellow Cab, Colorado Springs Transportation, LLC, and Metro Taxi incorporating the following authority:

6.
A regulated carrier's standing to challenge a competitor's application 
is governed by section 40-6-109(1), C.R.S. (2015). See Yellow Cab Co-operative Ass'n v. Public Utilities Comm'n, 869 P.2d 545, 549 (Colo. 1994).   
Section 40-6-109, C.R.S. provides:

At the time fixed for any hearing before the commission, any commissioner, or an administrative law judge, or, at the time to which the same may have been continued, the applicant, petitioner, complainant, the person, firm, or corporation complained of, and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence.

7.
The Commission's "interested in or affected by" intervention standard is "more inclusive than the legal interest test" pertaining to civil litigation.  See Yellow Cab Co-Operative Ass’n, 869 P.2d at 549.  “[E]ntities satisfying the statutory standard for standing to participate in PUC proceedings cannot be denied an opportunity to participate in such proceedings if they so desire.”  Id. at 552.  

8.
Although HB 15-1316 modified the rules for issuance of a certificate of public convenience and necessity under section 40-10.1-203(2)(b)(II), C.R.S. (2015), an applicant for taxicab authority must still meet its burden of proving by a preponderance of the evidence that it is financially and operationally fit to provide the proposed service.  See § 40-10.1-203(2)(b)(II)(C), C.R.S. (2015); § 13-25-127(1), C.R.S. (2015); § 24-4-205(7), C.R.S. (2015); 4 CCR 723-1-1500.  HB 15-1316 did not change the “interested in or affected by” standard for intervention under section 40-6-109, C.R.S. 

Decision No. R15-1050-I at p. 4.  (Emphasis in original)

8. The undersigned agrees with and adopts the arguments of other intervenors in this proceeding.  First, intervention is governed by § 40-6-109, C.R.S.  With awareness of that statute and the existing body of law, the Colorado Legislature (Legislature) amended § 40-10.1-203, C.R.S., and did not modify § 40-6-109, C.R.S.  By Applicant’s argument, direct competitors would be the only persons prohibited from participation.  While the Legislature clearly modified the merits of the proceeding at issue, the law was not amended to disqualify or prohibit those directly affected from having standing to challenge or contest the Application and to generally protect competitive positions under conflicting authorities.
9. Timely intervention by right, as supplemented, of Dashabout is noted.  Requests that intervention by right not be permitted is denied.

II. ORDER

A. It Is Ordered That:  

1. Timely intervention by right of Valera Lea Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC. (collectively Dashabout) is noted.

2. Dashabout shall comply with all previous decisions issued in this proceeding.  

3. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Dashabout’s September 30, 2015 Supplement ¶ 3.


� EZ Taxi’s Response at p. 2.
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