Before the Public Utilities Commission of the State of Colorado

Decision No. R15-1087-I
PROCEEDING No. 15A-0288CP

R15-1087-IDecision No. R15-1087-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
PROCEEDING15A-0288CP NO. 15A-0288CP  
IN THE MATTER OF THE APPLICATION OF red rocks ride llc for a certificate of public convenience and necessity to operate 
as a common carrier by motor vehicle for hire.  
INTERIM DECISION OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
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I. STATEMENT  
1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here to put this Interim Decision in context.  

2. On April 30, 2015, Red Rocks Ride LLC (RRRide or Applicant) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this Proceeding.  

3. On May 5, 2015, RRRide filed an amendment to the April 30, 2015 filing.  On June 9, 2015, RRRide filed a second amendment to the April 30, 2015 filing.  Unless the context indicates otherwise, reference in this Interim Decision to the Application is to the April 30, 2015 filing as amended on May 5 and June 9, 2015.  

4. On May 18, 2015, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 2); established an intervention period; and established a procedural schedule.  On July 7, 2015, Decision No. R15-0636-I vacated that procedural schedule.  
5. Colorado Jitney, LLC, doing business as Colorado Jitney (Intervenor), intervened in this Proceeding.  Intervenor is a Party and opposes the Application.  

6. Applicant and Intervenor, collectively, are the Parties, and each individually is a Party.  Decision No. R15-0636-I permits Applicant to proceed in this case without legal counsel.
  Decision No. R15-0729-I permits Intervenor to proceed in this matter without legal counsel.
  

7. On June 24, 2015, by Minute Order, the Commission deemed the Application complete as of that date.  Absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue not later than January 20, 2016.  

8. On June 24, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

On August 4, 2015, in Decision No. R15-0803-I at ¶ 15 and Ordering Paragraph No. 2, the ALJ required Applicant to consult with Intervenor and to make, not later than August 11, 2015, a filing that:  (a) contained a procedural schedule, including hearing date, that 

9. was satisfactory to the Parties; and (b) addressed the issues discussed in Decision 
No. R15-0636-I
 at ¶¶ 33-37.  

10. Review of the Commission file in this Proceeding reveals that, on August 4, 2015 and by first-class U.S. mail, the Commission served a copy of Decision No. R15-0803-I on Applicant at Applicant’s mailing address as shown in the Application.  As of the date of this Interim Decision, that mailing has not been returned to the Commission as undeliverable.  In addition, review of the Commission file in this Proceeding reveals that, through the E-Filings System and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(b),
 on August 4, 2015, the Commission served Decision No. R15-0803-I on Applicant’s non-attorney representative.  Applicant is presumed to have received Decision No. R15-0803-I and to have knowledge of the August 11, 2015 filing requirement.  

11. RRRide did not make the filing required by Decision No. R15-0803-I.  RRRide’s failure to comply with Decision No. R15-0803-I was unexplained and was unexcused.  

12. RRRide did not request additional time within which to make the filing required by Decision No. R15-0803-I.  RRRide’s failure to request additional time within which to comply with Decision No. R15-0803-I was unexplained and was unexcused.  

13. On August 14, 2015, by Decision No. R15-0891-I, the ALJ scheduled an October 6 and 7, 2015 evidentiary hearing.  For the reasons stated in Decision No. R15-1063-I (principally, Applicant’s failure to comply with the procedural schedule), on September 29, 2015, the ALJ vacated the evidentiary hearing.  

14. By Decision No. R15-0891-I, the ALJ established the procedural schedule in this Proceeding:  (a) not later than August 28, 2015, Applicant was to file its list of witnesses in its direct case and complete copies of the exhibits that it would offer in its direct case; (b) not later than September 11, 2015, Intervenor was to file its list of witnesses and complete copies of the exhibits that it would offer in its case; (c) not later than September 18, 2015, each Party was to file, as necessary to correct an error in a previously-filed list of witnesses or a previously-filed exhibit, a corrected list of witnesses and complete copies of corrected exhibits that it would offer in its case; (d) not later than September 25, 2015, each Party was to file its prehearing motions; (e) not later than noon on October 2, 2015, the Parties were to file any stipulation or settlement agreement they had reached.  

15. In Decision No. R15-0891-I at ¶ 16, the ALJ ordered each Party to file a list of witnesses that contained the following information for each listed witness:  (a) the name of the witness; (b) the address of the witness; (c) the business telephone number or daytime telephone number of the witness; and (d) a detailed summary of the testimony that the witness is expected to give.  

16. In that Interim Decision at ¶ 17, the ALJ stated:  

 
The Parties are advised, and are on notice, that no person -- including the non-attorney representative of each Party -- will be permitted to testify on behalf of a party (except in Applicant’s rebuttal case) unless the person is identified on the list of witnesses filed in accordance with ... this Interim Decision.  

(Bolding and italics in original.)  See also id. at Ordering Paragraph No. 3 (same).  

17. In Decision No. R15-0891-I at ¶ 18, the ALJ ordered each Party to file complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in 
cross-examination) that the Party would offer in the Party’s case.  

18. In that Interim Decision at ¶ 19, the ALJ stated:  

 
The Parties are advised, and are on notice, that no document -- including the Application and its supporting documents -- will be admitted into evidence (except in Applicant’s rebuttal case or when used in cross-examination) unless that document is filed in accordance with ... this Interim Decision.  

(Bolding and italics in original.)  See also id. at Ordering Paragraph No. 4 (same).  
19. Review of the Commission file in this Proceeding reveals that, on August 14, 2015 and by first-class U.S. mail, the Commission served a copy of Decision No. R15-0891-I on Applicant at Applicant’s mailing address as shown in the Application.  As of the date of this Interim Decision, that mailing has not been returned to the Commission as undeliverable.  In addition, review of the Commission file in this Proceeding reveals that, through the E-Filings System and pursuant to Rule 4 CCR 723-1-1205(b), on August 14, 2015, the Commission served Decision No. R15-0891-I on Applicant’s non-attorney representative.  Applicant is presumed to have received Decision No. R15-0891-I and to have knowledge of the procedural schedule and of the filing dates contained in that Interim Decision.  

20. As of the date of this Interim Decision, RRRide has made none of the filings that it was required to make pursuant to Decision No. R15-0891-I.  RRRide’s failure to comply with Decision No. R15-0891-I is unexplained and is unexcused.  

21. As of the date of this Interim Decision, RRRide has not requested additional time within which to make any of the filings that it was required to make pursuant to Decision 
No. R15-0891-I.  RRRide’s failure to request additional time within which to comply with Decision No. R15-0891-I is unexplained and is unexcused.  

22. Given its failure to make any of the required filings described above, it appears that Applicant may have decided not to continue with this Proceeding.  

23. To provide RRRide with an opportunity to establish that it wishes to continue with this Proceeding, the ALJ will order RRRide to make, not later than October 23, 2015, a filing to show cause why this Proceeding should not be dismissed (or, stated another way, why the case should be permitted to continue).  If RRRide wishes to continue with this case, RRRide must make a filing that:  (a) contains a clear statement that RRRide wishes to proceed in this matter; (b) contains a clear statement that RRRide will comply with the Interim Decisions issued in this Proceeding in the future; (c) contains a statement of the reason or reasons RRRide failed to make the filings that Decision No. R15-0891-I required RRRide to make; and (d) contains a waiver of the applicability of § 40-6-109.5, C.R.S., in this Proceeding.  

24. As stated above, absent an enlargement of time by the Commission or RRRide’s waiver of the statutory provision, the Commission decision on the Application should issue not later than January 20, 2016.  Section 40-6-109.5, C.R.S.  RRRide’s failure to comply with Decision No. R15-0891-I and the resulting vacating of the October evidentiary hearing dates have made it extremely unlikely that the Commission will meet the January 20, 2016 date.  To rectify this RRRide-created situation, RRRide must waive § 40-6-109.5, C.R.S.; and RRRide’s waiver of § 40-6-109.5, C.R.S., is a critical component of continuing with this Proceeding.  RRRide is advised and is on notice that, without a waiver of § 40-6-109.5, C.R.S., the ALJ will issue a Recommended Decision that dismisses the Application and this Proceeding.  The dismissal will be without prejudice.  
25. The Parties are advised and are on notice that, if RRRide makes the filing required by ¶ 23, the ALJ will issue an Interim Decision that addresses the process for establishing evidentiary hearing dates and a procedural schedule.  

26. The Parties are advised and are on notice that, if RRRide does not make the filing required by ¶ 23, the ALJ will find that RRRide does not wish to proceed in this matter and will issue a Recommended Decision that dismisses the Application and this Proceeding.  The dismissal will be without prejudice.  
II. ORDER  
A. It Is Ordered That:  
1. Not later than October 23, 2015, Red Rocks Ride LLC shall make a filing to show cause why this Proceeding should not be dismissed.  The filing shall comply with the requirements of ¶ 23.  

2. If Red Rocks Ride LLC makes the filing required by Ordering Paragraph No. 1, the Administrative Law Judge shall issue an Interim Decision that addresses the process for establishing evidentiary hearing dates and a procedural schedule in this Proceeding.  

3. If Red Rocks Ride LLC does not make the filing required by Ordering Paragraph No. 1, the Administrative Law Judge shall issue a Recommended Decision that dismisses the Application and this Proceeding. 

4. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

5. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Decision No. R15-0636-I informs Applicant and its non-attorney representative of the standards to which the representative will be held.  


�  Decision No. R15-0729-I was issued in this Proceeding on July 20, 2015 and informs Intervenor and its �non-attorney representative of the standards to which the representative will be held.  


� That Interim Decision was issued in this Proceeding on July 7, 2015.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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