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I. statement

1. Mr. Frank E. McCreary filed a letter on June 5, 2015, and supplemental information on June 16, 2015, contesting the driver disqualification determination made by Commission Trial Staff (Staff) based on a fingerprint criminal history background check.  On April 14, 2015, Staff made an initial determination regarding eligibility to drive for exempt passenger carriers and/or taxi carriers based upon Mr. McCreary’s failure to provide requested additional information.

2. The Commission referred the matter to an Administrative Law Judge (ALJ) by minute entry during the Commission’s Weekly Meeting held on June 24, 2015.

3. On July 7, 2015, the ALJ issued Decision No. R15-0640-I, which scheduled a hearing for July 21, 2015.

4. On July 10, 2015, Staff filed a Motion to Continue Hearing (Motion) based on the unavailability of Staff witness, Gabe Dusenbury, to testify.  In the Motion, Staff stated:  “Undersigned counsel communicated with [Mr. McCreary] via email regarding this request.  [Mr. McCreary] does not oppose the relief requested in this motion.”

5. By Decision No. R15-0690-I, mailed on July 13, 2015, the ALJ granted Staff’s Motion and rescheduled the hearing for August 18, 2015.

6. On August 18, 2015, the hearing was convened, but Mr. McCreary failed to appear.  Hence, the ALJ issued Decision No. R15-0899 and dismissed Mr. McCreary’s petition without prejudice.

7. By Decision No. C15-0999-I, issued September 16, 2015, exceptions to Decision No. R15-0899, were granted and the matter was referred to an ALJ for a hearing. 

8. On September 10, 2015, Petitioner filed supplemental information in support of his petition. 

9. On September 24, 2015, Notice of Staff’s Position was filed.  The supplemental information provided by Petitioner on September 10, 2015 satisfied Staff’s previous request for additional information.  Had the information been timely received, Staff reports that Petitioner would have been notified that he is qualified to drive.  Based thereupon, Staff does not oppose the Petitioner’s request to reverse an initial driver disqualification determination.

10. After further analysis and review of the petition, supplemental information, and Staff’s notice, it is found that Petitioner should not be disqualified under Commission Rule 6501(f), 4 Code of Colorado Regulations 723-6 of the Rules Regulating Transportation by Motor Vehicle. 

11. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order. 

II. ORDER

A. It Is Ordered That:

1. Consistent with the discussion above, the Petition of Frank E. McCreary to reverse the driver disqualification determination pursuant to Rule 4 Code of Colorado Regulations (CCR) 726-6-6105 is granted.

2. Mr. McCreary is qualified to drive for a passenger carrier until such time as he is required to resubmit his fingerprints to the Commission for a criminal history record check pursuant to Rule 6105 of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  

3. Proceeding No. 15M-0442TR is closed and all further proceedings are vacated. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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