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I. STATEMENT
A. Background
1. On November 13, 2014, Magellan Pipeline Company, L.P. (Magellan or Company), filed Advice Letter No. 14 (Advice Letter).  Accompanying the Advice Letter were proposed tariff sheets that contain Local Pipeline Tariff, Colo. PUC No. 12.3.0 (Local Pipeline Tariff), and that had a proposed effective date of December 15, 2014.  The Company did not contemporaneously file its direct testimony and exhibits in support of the proposed tariff changes. 

2. On December 12, 2014, by Decision No. C14-1467, the Commission set this matter for hearing, thus suspending the effective date of the proposed tariffs that accompanied the Advice Letter.  The Commission also established an intervention period and referred this Proceeding to an Administrative Law Judge (ALJ) on December 10, 2014.  

3. On January 7, 2015, Suncor Energy (U.S.A.) Inc. (Suncor) timely filed its Petition for Intervention (Petition).  By Interim Decision No. R15-0068-I, issued January 21, 2015, the ALJ granted Suncor’s Petition.  That Interim Decision also further suspended the effective date of the proposed tariff sheets to and including September 11, 2015.  

4. Interim Decision No. R15-0191-I, issued February 26, 2015 established the scope of this proceeding.  There, the ALJ indicated that “Magellan proposes to change Tariff Pages 2 and 3.  Importantly, Magellan explicitly excludes its rates from consideration in this Proceeding.  Advice Letter at 1 and Tariff Filing Explanatory Notes at Tariff Page 2 appended to the Advice Letter.” Id. at ¶ 25.  The ALJ found that the scope of the proceeding to be the addition 
of “’product grade specification document references with applicable effective dates of specifications to Item No. 15 – Testing’ to the existing tariffs (Advice Letter at 1).  See also Tariff Page 2 at Tariff Filing Explanatory Notes (same).  This Proceeding will address the proposed changes to these tariff pages.  Other tariff pages are not at issue in this Proceeding.” Id. at ¶ 32.

5. In addition, by Interim Decision No. R15-0191-I, the ALJ ordered the parties to consult and propose a date for an evidentiary hearing.  Magellan was required to make the filing no later than March 6, 2015.  Magellan made its compliance filing on March 6, 2015, in which it submitted a procedural schedule which, among other things, proposed an evidentiary hearing date for April 22 and 23, 2015.  In the interim this matter was assigned to the undersigned ALJ.
6. By Interim Decision No. R15-0469-I issued May 14, 2015, a status conference was scheduled for May 18, 2015 in order to determine the procedural posture of this Proceeding.  At that status conference, Magellan and Suncor indicated that the parties were in settlement negotiations and requested additional time to continue discussions.  Subsequently, on two separate occasions (June 3, 2015 and June 17, 2015) Magellan requested two-week extensions of time to continue settlement negotiations before a hearing was to be set on the terms of the proposed tariff.

7. On June 18, 2015, the parties were notified by the undersigned ALJ that while the request for an additional two weeks to continue settlement negations was approved, because of the approaching statutory deadlines for a final Commission Decision, the parties were on notice that should no fully executed settlement agreement be filed with the Commission by July 1, 2015, a hearing on the proposed tariff would be held on July 2, 2015.  

8. On June 26, 2015, Magellan filed Amended Advice Letter No. 14 whereby it extended the effective date of the underlying tariff from September 11, 2015 to November 18, 2015 in order to continue settlement discussions with Suncor.  In addition, on June 29, 2015, Magellan filed a motion to vacate the hearing.  Magellan proposed to file a status update on settlement discussions or a proposed procedural schedule on or before July 15, 2015.  

9. By Interim Decision No. R15-0624-I, issued July 2, 2015, Advice Letter No. 14 filed on November 13, 2014 with attached proposed Local Pipeline Tariff, Colo. PUC No. 12.3.0 was permanently suspended and replaced by Amended Advice Letter No. 14, which extended the effective date of the proposed tariffs to November 18, 2015.  In addition, the July 2, 2015 hearing was vacated.  Magellan was required to file a status report with the Commission no later than July 15, 2015.  The Interim Decision also stated that should the status report indicate that no settlement was reached, a hearing would be scheduled on the proposed tariff.

10. On July 15, 2015, Magellan filed the required status report in which it indicated that the parties were still engaged in settlement discussions, but had not as of that date reached a settlement.

11. After hearing nothing further from the parties, on September 2, 2015, Interim Decision No. R15-0963-I was issued which scheduled a pre-hearing conference to determine the status of settlement discussions, and if necessary, to receive input from the parties regarding a procedural schedule in order to set an evidentiary hearing in this matter.

12. On September 4, 2015, Magellan and Suncor filed a Joint Motion to Approve Settlement Agreement (Joint Motion), as well as a copy of the executed Settlement Agreement attached as Exhibit 1.  

B. Settlement Agreement
13. According to the terms of the Settlement Agreement, Magellan and Suncor agree to changes to two product specification requirements and certain clarifications regarding specification calculation methodologies.
  Magellan states, through the affidavit of Austin V. McClain attached as Exhibit 2 to the Settlement Agreement, that Magellan believes that none of its other shippers on the Rocky Mountain Pipeline System object to the product specification changes set out in Section 2 of the Settlement Agreement.  

14. In the Joint Motion, Magellan states that it is satisfied that after the product specification changes are implemented, it will be able to satisfy its system-wide operational requirements including managing interfacial material, guarding against damage to the pipeline from corrosion, particulate matter and other potentially destructive product characteristics, and making sure that the products ultimately received at the terminal or other destination points on the pipeline meet the applicable federal and state regulatory requirements.  However, if for some unanticipated and unknown reason Magellan later determines that these specification changes cause operational problems, or problems meeting applicable regulatory or legal requirements, the Settlement Agreement does not prohibit Magellan from further modifying the specifications.  In that event, Suncor would be free to protest any such specification changes.

15. Paragraph No. 13 of the Joint Motion provides that upon a final Commission Decision approving the Settlement Agreement, Magellan will file an Amended and Restated Advice Letter No. 14 and Tariff 12.3.0 substantially in the form attached to the Settlement Agreement as Exhibit 3.  

16. Item No. 15 of Amended and Restated Tariff 12.3.0 will incorporate changed product grade specification document references as agreed in the Settlement Agreement, and provide other updates to product grade specification document references.  Exhibit 4 attached to the Settlement Agreement contains the product grade specification document which will be made available on the Magellan website as set forth in Item 15 of Amended and Restated Tariff 12.3.0.

II. findings and conclusions

17. Section 40-3-101(1), C.R.S., requires rates, terms, and conditions for utility service to be just and reasonable.  Section 40-3-101(2), C.R.S., requires a utility to furnish, provide, and maintain “such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.”

18. Generally, as the party that seeks Commission approval or authorization, the applicant bears the burden of proof with respect to the relief sought; and the burden of proof is by a preponderance of the evidence. See § 24-4-105(7), C.R.S.; See also, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1500.  However, since the determination here is whether the terms of the Settlement Agreement are in the public interest, the burden of proof lies with the settling parties to show by a preponderance of the evidence that the Settlement Agreement is just, reasonable, and in the public interest.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

19. The issues arising in this matter involve Magellan and its customer Suncor.  The terms of the Settlement Agreement that provide for changes to two product specification requirements and certain clarifications regarding specification calculation methodologies resolves those issues with no objections from Magellan’s other shippers on its Rocky Mountain Pipeline System.  Further, both Magellan and Suncor represent that the terms of the Settlement Agreement are in the public interest.

20. Additionally, “safety valves” were incorporated into the Settlement Agreement which provide that Magellan may modify the product specifications in the event the specification changes cause operational problems or problems meeting applicable regulatory or legal requirements.  At the same time Suncor is free to protest any such specification changes.

21. Based on those provisions, good cause is found to approve the terms of the Settlement Agreement in their entirety without modification.  It is found that through the statements contained in the Joint Motion, the settling parties have met their burden of proof that the Settlement Agreement is fair and equitable to both parties and resolves the issues between Magellan and Suncor which in turn, provides continuing and uninterrupted product transport on the Rocky Mountain Pipeline System which benefits the public and is in the public interest.  

22. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
III. ORDER  
A. The Commission Orders That:  
1. The Joint Motion to Approve Settlement Agreement filed by Magellan Pipeline Company, L.P. and Suncor Energy (U.S.A.) Inc. on September 4, 2015 is granted consistent with the discussion above.

2. The Settlement Agreement between Magellan Pipeline Company, L.P. and Suncor Energy (U.S.A.) Inc. is approved without modification consistent with the discussion above.

3. The effective date of the tariff sheets filed with Amended Advice Letter No. 14 on June 26, 2015 by Magellan Pipeline Company, L.P. are permanently suspended and may not be further amended.

4. No more than five days after this Recommended Decision becomes the Decision of the Commission, if that is the case, Magellan Pipeline Company, L.P. shall file a new advice letter known as 2nd Amended Advice Letter No. 14 and Tariff 12.3.0 (as set forth in Exhibit 3 to the Settlement Agreement and attached to this Decision as Attachment 1) on not less than one business days’ notice.  The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period, and the entire notice period must expire prior to the effective date.  The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� Specifically, in Section 2 of the Settlement Agreement, Magellan and Suncor agree that the Settlement Agreement modifies the tariff as follows: (a) the flash point origin specification for #1 Ultra-Low Sulfur Diesel (ULSD) shall be changed to 108 degrees Fahrenheit; (b) the sulfur origin specification for #2 ULSD shall be changed to 12 parts per million; (c) all specification calculation methodologies will be in accordance with American Society of Testing and Materials (ASTM) standards, including ASTM E29 (Practice for Using Significant Digits in Test Data to Determine Conformance with Specifications); and (d) all other specifications set forth in the Tariff are subject to change by Magellan to the extent determined by Magellan to be necessary, including such specifications as may be required to be changed to comply with applicable ASTM standards or law; provided, however, that any changes by Magellan under Section 2(d) shall in no way limit Suncor’s rights to protest or challenge (including to file a complaint) any such changes on any grounds, including the justness and reasonableness thereof.
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