Before the Public Utilities Commission of the State of Colorado

Decision No. R15-1043
PROCEEDING No. 15D-0060CP

R15-1043Decision No. R15-1043
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15D-0060CP NO. 15D-0060CP
IN THE MATTER OF THE JOINT PETITION OF FREEDOm CABS, INC., UNION TAXI COOPERATIVE, COLORADO CAB, LLC D/B/A DENVER YELLOW CAB AND MKBS, LLC D/b/a METRO TAXI FOR A DECLARATORY ORDER OF THE COMMISSION REGARDING THE INTERPRETATION OF RULE 4 CCR 723-6103(c)(II)(C).
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
ROBERT I. GARVEY
FOR A DECLARATORY ORDER 
DEFINING RULE 723-6103(c)(II)(C)
Mailed Date:  September 25, 2015
TABLE OF CONTENTS

1I.
STATEMENT

II.
ISSUES
4
III.
APPLICABLE LAW
5
IV.
DISCUSSION
7
A.
Argument of Joint Petitioners
7
B.
Argument of Staff
8
C.
Analysis
9
V.
CONCLUSIONS
18
VI.
ORDER
19
A.
The Commission Orders That:
19


I. STATEMENT
1. On January 27, 2015, Freedom Cabs, Inc.; Union Taxi Cooperative; Colorado Cab, LLC, doing business as Denver Yellow Cab; and MKBS, LLC, doing business as Metro Taxi (collectively, Joint Petitioners) filed a Joint Petition for a Declaratory Order and Request for Expedited Ruling by the Commission En Banc (Joint Petition).  In their Joint Petition, the Joint Petitioners seek a declaratory order interpreting Rule 4 Code of Colorado Regulations (CCR) 723-6-6103(c)(II)(C) of the Commission’s Rules Regulating Transportation by Motor Vehicle, which is known as the “80 in 8 Rule.”  The Joint Petitioners requested the Commission to hear the Petition en banc and to expedite its consideration because of “the number of carriers statewide that are affected by Staff’s interpretation of the 80 in 8 Rule, [] the number of carriers that may be subject to large fines under Staff’s interpretation, and the importance of resolving this issue for the pending CPAN proceedings and all future Staff audits.”
 

2. By Interim Decision No. C15-0141-I issued February 6, 2015, the Commission accepted the petition to determine, under 4 CCR 723-6-6103(c)(II)(C), that: 

(a) "off-duty" time cannot be included in the calculation of a driver's hours of service in any rolling eight consecutive day period; and (b) "off duty" time is not limited to periods a driver is off duty for at least eight consecutive hours, but includes any time that a driver is off duty during a shift as well.
(Footnote omitted)
3. The Commission directed Staff of the Commission (Staff) to place the petition on notice to the public as follows and ordered the Joint Petitioners and each intervenor to specify whether they request: (a) to conduct discovery followed by an evidentiary hearing; or (b) to submit briefing and oral argument on the briefing without any discovery or evidentiary hearings.  The Commission also invited any intervenor and/or the Joint Petitioners to provide any other suggestions for how to manage this proceeding in an efficient manner.  

4. On March 11, 2015, Joint Petitioners filed their Response to Interim Decision No. C15-0141-I (Response). In their Response the Joint Petitioners stated that discovery and an evidentiary hearing would be unnecessary since the Commission must consider only “the Rule’s plain language.”   According to Petitioners: (a) “[d]iscovery and evidentiary presentations offer nothing toward evaluating the Rule’s plain language, and will instead serve only to needlessly complicate and delay resolution of this matter[;]” and (b) “[t]he positions of all interested parties to this proceeding can be fully and efficiently presented to the Commission through legal briefing, with or without oral argument[.]”
5. Also on March 11, 2015, Staff timely intervened in this proceeding and requested discovery and an evidentiary hearing to present evidence of “the history of the rule as well as the corresponding Federal Motor Carrier Safety Rules,” and “the manner in which these rules have been interpreted.”
  Staff also asked that it be allowed “to obtain discovery from any expert designated by [the petitioners], to review the underlying information that is being relied upon by such expert witnesses, and to take the deposition of any such experts.”
  Finally, Staff requested that it be permitted to submit pre-hearing briefing and oral argument at the conclusion of the hearing.  

6. On April 7, 2015, The Commission issued Decision No. C15-0309-I and referred the above captioned matter to an Administrative Law Judge (ALJ). The Commission instructed the ALJ to “determine whether to permit discovery or to hold an evidentiary hearing, and all other procedural issues in this proceeding.”

7. By Interim Decision No. R15-0356-I issued April 17, 2015, a prehearing conference was scheduled for May 4, 2015. The undersigned advised the parties that the prehearing conference was to be held for the parties to provide further explanation on the necessity of holding or not holding an evidentiary hearing in the above captioned proceeding. 

8. On May 4, 2015, the prehearing conference was held. At the conclusion of the prehearing conference, the ALJ took the matter under advisement. 

9. On May 5, 2015, by Decision No. R15-0420-I, a briefing schedule was adopted and oral arguments were scheduled for July 27, 2015. The undersigned ALJ did not believe that an evidentiary hearing was necessary.

10. On July 27, 2015, oral arguments were held. At the conclusion of oral arguments, the undersigned ALJ took the matter under advisement.

11. In reaching this Recommended Decision the ALJ has considered all arguments presented, including those arguments not specifically addressed in this Decision.  Likewise, the ALJ has considered all evidence presented at the hearing, even if the evidence is not specifically addressed in this Decision.

12. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the proceeding and a written recommended decision in this matter.

II. ISSUES
13. The first issue presented by the petitioners  is if “off-duty" time can be included in the calculation of a driver's hours of service in any rolling eight consecutive day period under 4 CCR 723-6-6103(c)(II)(C).
14. The second issue presented by the petitioners is whether “off duty" time is limited only to periods when a driver is off duty for at least an eight consecutive hour period under 4 CCR 723-6-6103(c)(II)(C).
III. APPLICABLE LAW
15. A rule or statute must be read as a whole giving effect to every word possible.  Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254, 1262 (Colo. 1996).

16. Interpretation of a rule by an Administrative Agency cannot be contrary to the plain reading of the language of the rule. Three Bells Ranch Associates v. Cache La Poudre Water Users Ass’n, 758 P.2d 164, 172 (Colo. 1988). 

17. The interpretation of a statute should be done to avoid defeating the obvious intent of the legislature.” M.C. v. Adoption Choices of Colo,. Inc.
18. Rule 4 CCR 723-6-6103(c)(I), (II)(C), and (II)(D) reads as follows:
(c)
With regard to hours of service of drivers: 
(I)
For a motor carrier of passengers operating a motor vehicle having a seating capacity of 16 or more, or GVWR or GCWR of more than 10,000 pounds, the requirements of 49 C.F.R. §§ 395.5(a)(2) and (b) and 395.8, shall apply. 

(II)
For a motor carrier of passengers operating a motor vehicle having a seating capacity of 15 or less and GVWR or GCWR of less than 10,001 pounds, the requirements of 49 C.F.R. §§ 395.5(a)(2) and 395.8, shall not apply. Additionally, a motor carrier shall neither permit nor require a driver to drive, nor shall any such driver drive, in violation of any of the following:
(A)
At the end of the 16th hour after coming on duty, a driver shall not drive and shall be released from duty, for eight consecutive hours. Drivers may go off duty for any period of time during the 16-hour period, but the 16-hour period shall only be restarted after eight consecutive hours off duty; 
(B)
A driver shall not exceed ten hours maximum driving time, following eight consecutive hours off duty; 
(C)
A driver shall not drive for a minimum period of eight consecutive hours after having been on duty 80 hours in any eight consecutive days. In no instance shall a driver’s hours of service exceed 80 hours in any rolling eight consecutive day period; and 
(D)
A motor carrier that employs or retains the driver shall maintain and retain accurate and true time records, including all supporting documents verifying such time records, for a period of six months showing: 

(i)
the time(s) the driver reports for duty each day; 

(ii)
the time(s) the driver is released from duty each day; 

(iii)
the total number of hours the driver is on duty each day; and 

(iv)
for a driver who is off duty for an entire day, an indication to that effect.
19. On duty time is defined in the 2010 version of 49 Code of Federal Regulations (C.F.R.) § 395.2 reads as follows:
On duty time means all time from the time a driver begins to work or is required to be in readiness to work until the time the driver is relieved from work and all responsibility for performing work. On-duty time shall include:

(1)
All time at a plant, terminal, facility or other property of a motor carrier or shipper, or on any public property, waiting to be dispatched, unless the driver has been relieved from duty by the motor carrier;

(2)
All time inspecting, servicing, or conditioning any commercial motor vehicle at any time;

(3)
All driving time as defined in the term driving time;

(4)
All time in or on a commercial motor vehicle other than

***

(ii)
Time spent resting in a sleeper berth;
***
(5)
All time loading or unloading a commercial motor vehicle, supervising, or assisting the loading or unloading, attending a commercial motor vehicle being loaded or unloaded, remaining in readiness to operate the commercial motor vehicle, or in giving or receiving receipts for shipments loaded or unloaded;

(6)
All time repairing, obtaining assistance, or remaining in attendance upon a disabled commercial motor vehicle;

(7)
All time spent providing a breath sample or urine specimen, including travel time to and from the collection site, to comply with the random, reasonable suspicion, post-crash, or follow-up testing required by part 382 of this subchapter when directed by a motor carrier;

(8)
Performing any other work in the capacity, employ, or service of, a motor carrier; and

(9)
Performing any compensated work for a person who is not a motor carrier.
(Emphasis in original)

IV. DISCUSSION
A. Argument of Joint Petitioners
20. Joint Petitioners argue that the plain language of the rule is unambiguous and therefore believe effect should be given to the rule’s plain and ordinary meaning.  Joint Petitioners Opening Brief p. 4. Under this plain reading, Joint Petitioners argue that “off-duty” time should not be included in a drivers hours of service under 4 CCR 723-6-6103(c)(II)(C).
21. Joint Petitioners, while admitting that there is no definition of “off duty” time, support their argument with the definition of “on-duty” time contained within federal regulations promulgated by the Federal Motor Carrier Safety Administration (FMCSA), and incorporated by the Commission.
22. Under the FMCSA, “on duty time” does not include “time spent resting in a sleeper berth.”
 Joint Petitioners argue that the inclusion of this language supports the position that 
“off-duty” time can occur during a work shift and that “off-duty” time does not require an eight hour break. 
23. Joint Petitioners view a requirement that an eight-hour break is necessary for a driver to be “off-duty” to be unauthorized rulemaking. Joint Petitioners argue that this constitutes a violation of statutory due process. 

B. Argument of Staff
24. Staff contends that the argument of the Joint Petitioners is incomplete. While the plain language of a rule must be looked at, it also must be read in connection with other rules.  Staff’s Response Brief p. 3-4.
25. Staff looks to the 2010 version of 49 C.F.R § 395.2 and the definition of 
“on-duty” time and argue that due to the many activities that encapsulate on duty time, all activities from when a driver goes on duty until relieved of duty is on-duty time.  Staff states that   “[b]y the plain language of the definition, a driver cannot be off-duty during a shift.”  Staff’s Response Brief p. 6.
26. Staff also compares taxi drivers with federal short-haul drivers due to the similar record keeping requirements. Staff argues that neither the federal rule concerning short-haul drivers
 or Commission Rule 6103(c)(II)(D) “contains express language that a driver can take “off-duty” time between the time the driver reports for duty, and when he is released from duty.” Staff’s Response Brief p. 9.
27. Staff further argues that to follow the interpretation advocated by the Joint Petitioners would require taxi drivers to maintain a log book to enforce hours of service requirements.  Staff’s Response Brief p. 15.
28. Staff argues that due to the plain and broad definition of on duty time, “it is impossible to read into the regulation an exception for an intervening “break” in the middle of a driver’s shift other than that of 8 consecutive hours.” Staff’s Response Brief p. 6-7.
C. Analysis
29. The initial question presented in the above captioned proceeding is narrow. 
It is limited to only answering if ”off-duty” time can be included in the calculation of a driver’s 80 hours in 8 days restriction under 4 CCR 723-6-6103(c)(II)(C).
30. The term “off-duty” is not defined by the Commission by rule, statute, or incorporation of a federal definition. 

31. The term “on-duty” is defined by the Commission by incorporation by reference of the October 2010 version of 49 C.F.R § 395.2 which provides a list of activities that are to be considered “on-duty.” 
32. Staff is of the opinion that a driver cannot go off duty during a shift. “[B]y the plain language of the definition, a driver cannot be off-duty during a shift.
”
33. Joint Petitioners believes that a driver may go “off-duty” during a shift and that the “off-duty” time should not be considered “on-duty” even if the time “off-duty” is less than eight hours. 

34. An examination must be done to determine if the concept of “off-duty” exists while a driver is on a shift in conjunction with Rule 6103.
 If the concept of “off-duty” exists it must then be determined how is it related to “on-duty?”

35. Any statute or rule should be read as a whole giving effect to every word if possible.
 As such we must look at the entire rule.

36. Part (A) of Rule 6103(II) reads as follows:

At the end of the 16th hour after coming on duty, a driver shall not drive and shall be released from duty, for eight consecutive hours. Drivers may go off duty for any period of time during the 16-hour period, but the 16-hour period shall only be restarted after eight consecutive hours off duty.

37. From the plain language of Part (A) it is clear that a driver may go off duty during a shift under the 16-hour rule. It is also clear that a driver can go off duty during a shift “for any period of time” under the 16-hour rule. Under Part (A), an eight-hour period of time is not required for a driver to be “off-duty.”

38. Therefore in a broad examination of the entire rule there is a class of time that is designated as “off-duty’ time during a shift. 

39. It is clear when examining the federal definition of “on-duty” incorporated by the Commission that off duty time exists.

On duty time means all time from the time a driver begins to work or is required to be in readiness to work until the time the driver is relieved from work and all responsibility for performing work.

40. The federal rule defines the time when “the driver is relieved from work and all responsibility for performing work” as not being “on-duty” or in other words, “off-duty” time. There is no provision stating that this time only occurs at the end of a shift or stating that a driver cannot be relieved from all duty during a shift.  
41. From the plain language of the rule and the federal definition of “on-duty” time it can be established that off-duty time exists in conjunction with Rule 6103 and that time occurs when a driver is relieved from work and all responsibility for preforming work.  

42. Next to be determined is whether “off-duty” time is identified in regards to the 80 in 8 rule or Part (C) of Rule 6103.  

43. An examination of Rule 6103(c)(II)(C), 4 CCR 723-6, makes clear that the 80 in 8 restrictions concern “on-duty” time, “A driver shall not drive for a minimum period of eight consecutive hours after having been on duty [emphasis added] 80 hours in any eight consecutive days. In no instance shall a driver’s hours of service [emphasis added] exceed 80 hours in any rolling eight consecutive day period.” By a plain reading of this rule the only hours to be considered are “on-duty” and “hours of service.”  At no time does this portion of the rule reference “off-duty” hours by name. Yet a question remains as to whether the terms 
“on-duty” and “hours of service” are the same or does “hours of service” also include “off-duty” hours?   

44. Staff while not directly arguing that “off-duty” time is to be included in the term “hours of service” did refer to the concept of  “hours of service” the following way:

Any practical application of the Commission’s hours of service rules will –  in every circumstance – compel the inclusion of hours when the driver is not actually driving, or even within its vehicle.

45. Throughout the filings made by the Joint Petitioners in this proceeding, the terms “on-duty” and “hours of service” are used interchangeably. From their usage, it is clear the Joint Petitioners view these terms as meaning the same.
     

46. From a plain language reading of Part (C), it would appear that the terms 
“on-duty” and “hours of service” are referring to the same thing. The second sentence in 
6103(c)(II)(A) appears to be a further explanation of the first sentence. If the second sentence was intended to include “off-duty”, making it different from the prior sentence, it would logically contain the language similar to that contained in the 16-hour rule.
 The omission of the term “off-duty” in the 80 in 8 rule leads to the conclusion that “hours of service” is synonymous with ‘on-duty” time.   

47. Also, on a previous rule making concerning this rule, the Commission considered the terms “hours of service” and “on-duty time” to be interchangeable.
  

48. Based upon the plain language and prior usage of the terms by the Commission, for the purposes of this decision, the terms “on-duty” and “hours of service” as used in Rule 6103(c)(II)(C), 4 CCR 723-6, have the same meaning. It can then be concluded that part (C) of rule 6103 only refers to “on-duty” time and that the reference to “hours of service” does not include “off-duty” time.

49. During oral arguments Staff argued that “off-duty” time cannot be defined as any time that is not on-duty time because “[t]he language of the regulation is very specific that 
on-duty time must extend from the beginning of a shift to the end of a shift.” Hearing Transcript p. 55, l. 3-6. Staff also stated that “off-duty time and on-duty time, they are not mutually distinct concepts.” Hearing Transcript p. 54, l. 6-7.
50. But if Staff’s argument is correct, it would render the specific language contained in the rule meaningless. There would be no need to include specific language concerning 
“off-duty” time in subsection (A) if all time is “on-duty” from the start of a shift until the end.  Basic statutory construction requires “[c]ourts should attempt to give effect to all parts of a statute, and constructions that would render meaningless a part of the statute should be avoided.” People v. Terry, 791 P2d 374, 376 (Colo. 1990). 
51. Also contained in Rule 6103, 4 CCR 723-6 are provisions for record keeping. The record keeping provisions are for both the 16-hour rule and the 80 in 8 rule.. They are as follows:

(D)
A motor carrier that employs or retains the driver shall maintain and retain accurate and true time records, including all supporting documents verifying such time records, for a period of six months showing: 

(i)
the time(s) the driver reports for duty each day; 

(ii)
the time(s) the driver is released from duty each day; 

(iii)
the total number of hours the driver is on duty each day; and 

(iv)
for a driver who is off duty for an entire day, an indication to that effect.
From the plain language of Rule 6103(c)(II)(A), 4 CCR 723-6, drivers are able to go off-duty, “Drivers may go off duty for any period of time [emphasis added] during the 
16-hour period.” Parts (A) and part (C) of 6103 (c)(II) must be read together. Logic dictates that 

52. a driver would be keeping time the same for the 80 in 8 requirement and the 16-hour requirements. If “off-duty” time was allowed under the 16-hour rule but not under the 80 in 8 rule, the total number of hours would be different under each rule.
 It is not logical to believe that there is off-duty time under part (A) but not under part (C) and that a driver could go 
off-duty “for any period of time” under the 16-hour rule but never under the 80 in 8 rule.  

53. These time keeping provisions do not have separate requirements for each rule. Therefore it makes little logical sense that under the 16-hour rule to have time designated as 
“off-duty” but not have time designated as off duty for the 80 in 8 rule.
54. In addition the (s) added to the word time in subsection (D) (i) and (D)(ii) allow for a driver to be released from duty multiple times during a day. 

55. Staff argues that subsection (D) should be viewed in light of the federal rules for short-haul drivers.  Staff states those federal short-haul drivers are not required to maintain the same records as long-haul drivers but rather are only required to maintain virtually the same information as taxicab companies.  The federal rules concerning time keeping for short haul drivers rules, which almost mirror Rule 6103(c)(II)(D), 4 CCR 723-6, can be found at  49 C.F.R. § 395.1(e)(1)(v) (2010).
(A)
The time the driver reports for duty each day;

(B)
The total number of hours the driver is on duty each day;

(C)
The time the driver is released from duty each day;

(D)
The total time for the preceding 7 days in accordance with § 395.8(j) for drivers used for the first time or intermittently.

56. Curiously, the (s) added to the end of the word time in Rule 6103(c)(II)(D), 4 CCR 723-6, is absent from the word time when it is used in 49 C.F.R. § 395.1(e)(1)(v) (2010). It appears as if the (s) was added in the Commission rules to allow for multiple off-duty and 
on-duty periods.
57. Further the record keeping provision in subsection (D) of Rule 6103 would needlessly contain a provision for recording the number of hours on duty. A driver would provide sufficient information if only reporting the time a shift started and when a shift ended. Providing the number of hours on duty each day would not be necessary since it would be evident from the time a shift started and ended. The only reason to provide the number of on duty hours, if there are no off-duty hours during a shift, would be to avoid an addition calculation by enforcement staff.

58. Staff also argues that enforcement would be impossible if breaks were allowed during a shift:

Joint Petitioners, in essence, want its drivers to have freedom to create an unlimited number of “start-time”/“end-time” intervals, treating each as a separate interval of “on-duty time” for purposes of the 80-hour calculation. But this raises an inevitable question – how can the carrier or the Commission verify that the driver is not, in fact, engaged in activities that fall within the definition of 
“on-duty time”?”

59. This argument ignores the fact that the (s) in subsection D clearly provides for multiple times for a driver to be released from duty each day. Also, Staff appears to trust that drivers will only report accurate hours if only allowed to go on and off duty once per day. 

60. Finally, the realities of the situation must be viewed in a way to avoid an absurd result. In oral arguments, counsel for Staff eventually admitted that if ample evidence was provided, that off-duty time exists during a shift and should not be included in a calculation of an 80 in 8 determination.

61. Staff was asked if evidence was presented that a driver was relieved from duty, went to a child’s play and then to dinner for four hours in the middle of a shift, if the four-hour time would constitute “off-duty” or should be counted in an 80 in 8 calculation, Staff adjusted their argument.

A.L.J. GARVEY: 
So, my scenario, where I got the waitress and everything testifying, now we're not going to count that time. Now it's off-duty time and it doesn't count in our 8 in 80 (sic).  

MR. AXELRAD: 
If there is evidence that he was released from duty by the carrier, and that he came back on at time certain, per the carrier's instructions. 

A.L.J. GARVEY: 
Okay. So, that's different than what you said before. 

MR. AXELRAD: 
It is. You pointed out the error in my analyses. Thank you. But in those limited circumstances, I can say that that possibility of multiple times coming on duty -- but, nonetheless, it needs to be coupled with the specific type of evidence to show that. Without that evidence, that the driver has been released, then we have no other exception, other than to include all of the time from the beginning of the shift to the end of the shift

62. By their own admission, Staff conceded in “limited circumstances” that “off-duty time”, exists during a shift when a driver is relieved from work and all responsibility for performing work and should not be included in the on-duty time for the purposes of the 80 in 8 rule. But the narrow question presented is absolute, either “off-duty” time can be included in the calculation of the 80 in 8 rule or it cannot. To answer that “off-duty” time does not count as “on duty time” for the purposes of the 80 in 8 rule in “limited circumstances” provides no guidance to either drivers or enforcement staff. 

63.  There is no justification in the plain language of 4 CCR 723-6-6103(c)(II)(C) to allow for “off-duty” time to be included in the calculation of a driver's hours of service.
  
64. The second question to be answered is whether “off-duty” time is limited only to periods when a driver is off duty for at least eight consecutive hours. 
65. Joint petitioners argue that this requirement is found in the 16-hour rule, but is not included in the 80 in 8 rule. To include this requirement would be adding additional rules without a formal rulemaking. 

66. Staff provides almost no justification for the conclusion that a driver is not 
“off-duty unless the amount of time “off-duty” is equal or greater than eight hours.  The argument appears to adopt the 8-hour off-duty requirement in the 16-hour rule and apply it to the 80 in 8 rule. Staff claims that this understanding makes for a harmonious reading of the two subsections.

67. Staff’s most complete statement justifying “off-duty” being limited to at least eight consecutive hours is the following:

Given the plain and broad definition of on duty time, it is impossible to read into the regulation an exception for an intervening “break” in the middle of a driver’s shift other than that of 8 consecutive hours.

68. The argument is that the definition of on-duty is so expansive that a driver can only be considered to have off-duty time if the time off-duty is eight hours or greater,. Staff fails to connect the eight- hour requirement to any portion of the definition of on-duty or Rule 6103(c)(II)(C).
69. Staff also maintains that failure to require an eight-hour period to be off-duty would make the 80 in 8 rule unenforceable.

70. There are drivers who may abuse the system. There are other drivers who work driving a cab because they can work non-standard hours. Drivers who abuse the system will do so regardless of the enforceability of the rules. To arbitrarily impose a restriction not contained within the rule needlessly penalizes drivers who abide by the rules and is not the answer

71. While the interpretation of the rule urged by Staff makes enforcement easier, that is not the goal. If a rule becomes too difficult to enforce the answer is a rule making proceeding, not the unilateral imposition of an additional requirement.

72. Finally, under questioning by the ALJ, Staff as noted above in paragraphs 60 through 62, admitted that off-duty time can, not only occur within a shift but also that the off-duty time can be less than eight hours.

V. CONCLUSIONS
73. By the plain language of the rule, “off-duty” time cannot be included in the calculation of a driver's hours of service in any rolling eight consecutive day period under 4 CCR 723-6-6103(c)(II)(C).
74. By the plain language of the rule “off duty" time is not limited only to 
periods when a driver is off duty for at least eight consecutive hours period under 4 CCR 
723-6-6103(c)(II)(C).
VI. ORDER

A. The Commission Orders That:
1. By the plain language of the rule, “off-duty” cannot be included in the calculation of a driver's hours of service in any rolling eight consecutive day period under 4 Code of Colorado Regulations (CCR) 723-6-6103(c)(II)(C).
2. By the plain language of the rule “off duty" time is not limited only to periods when a driver is off duty for at least an eight consecutive hour period under 4 CCR 
723-6-6103(c)(II)(C).
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

5. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

6. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
	(S E A L)
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�  In the 16-hour rule the following sentence is included to make clear that off-duty time is to be used in the calculations for this rule: “Drivers may go off duty for any period of time during the 16-hour period, but the �16-hour period shall only be restarted after eight consecutive hours off duty.”  If “off-duty” hours were to be included in the 80 in 8 rule it should read “Drivers may go off duty for any period of time, but in no instance shall a driver’s hours of service exceed 80 hours in any rolling eight consecutive day period.”


� Proceeding No. 98R-211, In the Matter of Proposed Revisions to the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations 723-15, and Repeal of Rule 10 of the Rules and Regulations Concerning Civil Penalties for Carriers, 4 Code of Colorado Regulations 723-22,  Decision No. C98-1086, paragraph 4.


� A driver who works for from noon until 6:00 p.m. when released from duty and then goes back on duty from 10:00 p.m. until 12:00 a.m. would have 8 hours “on-duty” under the 16-hour rule and 12 hours on duty under the 80 in 8 rule.  A driver would provide two different values for the number of hours on duty under Rule 6103(c) (II) (D) (iii). 


� Staffs Answer Brief p. 11.


� Hearing Transcript p. 65, l. 2-20.


� The question presented is only if “off-duty” time is to be included in the calculation of a driver’s 80 hours in 8 days restriction under  4 CCR 723-6-6103(c)(II)(C).  This decision does not address what actions constitute “off-duty” the definition of “relieved from work and all responsibility for performing work” or what evidence is necessary to be presented to show that a driver was either “on-duty” or “off-duty.”  I


� Staff’s Response Brief, p. 6-7.


� See Hearing Transcript pp.60-65
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