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I. statement, findings, and conclusions  

1. On July 23, 2015, James D. Cordova (Petitioner) filed a Verified Petition for Waiver of Safety Regulations (Petition).  The Petition seeks a two-year waiver of 49 Code of Federal Regulations (CFR) Part 396.41(b)(10) (eyesight) as incorporated by Commission Rule 6102(a), Rules Regulating Transportation by Motor Vehicles, 4 Code of Colorado Regulations (CCR) 723-6-6102(a).

2. This matter was referred to an Administrative Law Judge (ALJ) for disposition by minute entry during the Commission’s Weekly Meeting held July 30, 2015.  

3. By Decision No. R15-0843-I, issued August 11, 2015 a hearing was scheduled in this matter for August 25, 2015. At the scheduled time and place, the hearing was convened. Testimony was received from Petitioner. 

4. Petitioner seeks a waiver of 49 CFR Part 396.41(b)(10) (eyesight as incorporated by Commission Rule 4 CCR 723-6-6102(a)).

5. Rule 49 CFR 391.41(b)(10) provides that a person is physically disqualified to drive a commercial vehicle if that person

[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, field of vision of at least 70° in the horizontal Meridian in each eye, and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.

6. While Federal Rule 391.41(b)(10) provides that a person is physically qualified to drive a motor vehicle if that person has distant visual acuity of at least 20/40 in each eye with or without corrective lenses, and distant binocular acuity of at least 20/40 in both eyes with or without corrective lenses, the Commission may grant a waiver or variance from this requirement.

7. Pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause, if it finds that the grant would not be contrary to statute.  Rule 1003(a), 4 CCR 723-1.  In making a determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.

8. The Commission has recognized that it would be “contrary to law” to grant a waiver of the Safety Rules in the absence of proper assurances that the public safety will be protected.  See, e.g., Decision No. R12-0717, Proceeding No. 12V-591CP, mailed June 27, 2012.  This Commission’s policy is that, when considering exemptions, there should be assurances that such an exemption will not be contrary to the public interest and that the exemption achieves an acceptable level of safety.  
9. The Petition filed on July 23, 2015, included: (a) Petition for Waiver or Variance of Safety Regulations for Drivers; (b) a handwritten note titled “1/3/1900 0:00;” (c) Medical Examination Report by Stephen Haagenson, D.C. (National Registry #:6921037601); 
(d) “Dr letter” from Jason V. Barmore, MD dated July 7, 2014; and (e) Driving Record.  The Petition was admitted as Hearing Exhibit 1 by administrative notice of the Commission’s administrative record.

10. Petitioner seeks a waiver of the Commission’s rules so that he would be qualified to drive for “Uber,” a transportation network company. 

11. Section 40-10.1-601(1)(d), C.R.S., provides, in pertinent part that “Before permitting a person to act as a driver on its digital network, a transportation network company shall confirm that the person is at least twenty-one years of age and possesses…(IV) within ninety days of June 5, 2014, and pursuant to commission rules, proof that the person is medically fit to drive.” 

12. By Decision No. C15-0106, mailed January 29, 2015 in Proceeding 
No. 15R-0062TR, the Commission adopted temporary rules governing transportation network companies that became effective on February 4, 2015, and expired on September 2, 2015.  There are at this time no Commission rules in effect governing transportation network companies. A permanent rulemaking is pending in Proceeding No. 15R-0250TR.

13. Although Rule 6102(a) is a substantive rule, a waiver is requested pursuant to Rule 1003(a) to prospectively qualify Mr. Cordova to drive for “Uber.”  By operation of law, the substantive rule for which a waiver is sought no longer exists. 

14. The requested relief is moot.  The Commission cannot grant a prospective waiver of a rule that no longer is in effect. The Commission cannot grant a waiver of a statute. Therefore, good cause has not been shown and no waiver can or will be granted at this time. 

15. Pursuant to § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.
II. ORDER

A. The Commission Orders That:  

1. The Petition by James D. Cordova for a waiver of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, is dismissed without prejudice.  
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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