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I. STATEMENT
On December 23, 2014, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed an Application for Approval to Decommission its Generation Units Pueblo 5 and 6 (Initial Application).  The Company’s preferred alternative was to 

1. demolish all structures, remediate the environmental conditions, and grade and seed the property.  Staff of the Colorado Public Utilities Commission (Staff) and the City of Pueblo (City) filed objections to the Application.  The City also filed a request for a hearing.
2. The City had passed a resolution on December 22, 2014, imposing a temporary moratorium on issuing demolition permits for buildings over 15,000 square feet, which included Pueblo 5 and 6.  The City objected to the Preferred Alternative and supported an alternative where the Company would preserve the buildings for later sale to a third-party, such as the City or a private developer.
3. Staff argued that the moratorium rendered the cost estimate for the decommissioning of Pueblo 5 and 6 invalid and suggested that the Commission hold the Initial Application in abeyance until the Company was allowed by the City to proceed with the decommissioning work.

4. On January 9, 2015, the proceeding was placed in abeyance by the Commission, determining that the temporary moratorium on demolitions in Pueblo prevented Black Hills from commencing the decommissioning work consistent with its Preferred Alternative.
  The Commission directed Black Hills to file an amended application with supplemental direct testimony when it sought approval of its plans to decommission Pueblo 5 and 6.  The Commission also directed Black Hills to file a motion proposing notice and intervention procedures at the same time that it filed its amended application.  

5. On May 12, 2015, the City filed a motion for leave to withdraw from this Proceeding even though it had not filed a request to intervene.  The City stated that it no longer opposed Black Hills’s Preferred Alternative and withdrew its request for a hearing.

6. On July 31, 2015, Black Hills filed an Amended Application with supplemental direct testimony.  Black Hills restated its request that the Commission grant the Company authorization to spend funds related to the decommissioning of Pueblo 5 and 6 and the right to recover prudently-incurred costs in the Company’s next general rate case as a deferred regulatory asset.  The Company’s preferred alternative is to demolish the structures, remediate the site, and grade the vacant property. Black Hills also prefers to relocate certain transmission and communications assets that are currently on the Pueblo 5 and 6 structures.  The Company requests the right to recover additional costs to transfer assets through the appropriate rate recovery mechanism.  Black Hills requests that the Commission issue a decision by December 7, 2015 to avoid an additional cost of 10 percent or approximately $500,000.   

7. On August 13, 2015, the Commission provided notice of this proceeding and granted Black Hills’s motion to shorten the notice and intervention period.
   The intervention period ended on August 21, 2015.  

8. On August 19, 2015, Staff filed a notice of intervention as of right supporting the Amended Application.  Staff does not request a hearing.  

On August 21, 2015, Pueblo County (County) and developers Mark Mihelich and Ryan McWilliams (collectively Mihelich) each filed motions to intervene under Rule 1401(a) of 

9. the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  They each requested that the Commission set the matter for a hearing.  

10. Mihelich is a private developer that proposes to refurbish and redevelop the Pueblo 5 and 6 structures into a commercial center.  Mihelich states that it submitted a bid to the City to redevelop the structures in March 2015.  The City rejected the bid as incomplete and not viable.  According to Mihelich, the City’s Request for Proposal did not provide sufficient time to develop and submit a complete proposal.  Mihelich states that it now is prepared to present a formal offer to Black Hills, because it has financing in place, the ability to redevelop the site, and prospective tenants.  Mihelich proposes to acquire the site directly from Black Hills and assume all environmental liability and responsibility for remediation.  According to Mihelich, preservation and redevelopment of the existing structures would result in savings to ratepayers.  Mihelich requests a hearing to investigate the opportunities for further cost savings from the preservation of the structure and the funds that Black Hills suggests should be advanced by any private developers
11. The County states that it is a Black Hills customer, and it is concerned with the demolition costs to be paid by it and its commercial and residential constituents.  The County opposes the Company’s request to demolish Pueblo 5 and 6 because of potential cost overruns from future changes in the schedule and scope of work.  The County is also concerned that the amount of environmental remediation proposed by Black Hills is insufficient.  It requests a hearing to investigate whether preserving the structure could result in cost savings, or, if the structure is demolished, if additional remediation is needed to enable Black Hills or the City to redevelop the site.  

12. On August 28, 2015, by Interim Decision No. C15-0945-I, the Commission referred the proceeding to an Administrative Law Judge (ALJ) for an initial decision and ordered responses to motions to intervene be filed on or before September 4, 2015.

13. On September 4, 2015, Black Hills filed its Response and Objection to the Verified Petition to Intervene of Mark Mihelich and Ryan McWilliams (Response). In the Response, Black Hills objects to the intervention Mihelich but formally does not object to the intervention of the County. Black Hills does request the Commission note that many of Black Hills’s concerns with the intervention of Mihelich, also apply to the County.

14. On September 10, 2015, Mihelich filed its Motion for Leave to File a Reply in Support of Petition for Intervention.

II. DISCUSSION
15. Commission Rule 1401(c) of the Rules of Practice and Procedure 4 CCR 723-1, requires persons seeking permissive intervention to show that their interests “would not otherwise be adequately represented.”  This rule is similar to Colorado Rule of Civil Procedure 24(a), which provides that, even if a party seeking intervention has sufficient interest in the case, intervention is not permitted if the interest is adequately represented by the existing parties. See Clubhouse at Fairway Pines, L.L.C. v. Fairway Pines Owners Ass’n, 214 P.3d 451, 457 (Colo. App. 2008).  This is true even if the party seeking intervention will be bound by the case’s judgment. See Denver Chapter of the Colo. Motel Ass’n v. City & County of Denver, 374 P.2d 494, 495–96 (Colo. 1962) (affirming the denial of an intervention by certain taxpayers because their interests were already represented by the city).  The test for adequate representation is whether there is an identity of interests, rather than a disagreement over the discretionary litigation strategy of the representative. The presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative. Id.; Estate of Scott v. Smith, 577 P.2d 311, 313 (Colo. App. 1978).

16. Section 40-6-109(1), C.R.S., states:

At the time fixed for any hearing before the commission, any commissioner, or an administrative law judge, or, at the time to which the same may have been continued, the applicant, petitioner, complainant, the person, firm, or corporation complained of, and such persons, firms, or corporations as the commission may allow to intervene and such persons, firms, or corporations as will be interested in or affected by any order that may be made by the commission in such proceeding and who shall have become parties to the proceeding shall be entitled to be heard, examine and cross-examine witnesses, and introduce evidence.

17. This provision creates two classes of parties that may participate in Commission proceedings: those who may intervene as of right and those whom the Commission permits to intervene. Pub. Serv. Co. of Colo. v. Trigen-Nations Energy Co., 982 P.2d 316, 327 (Colo. 1999). Within those two classes, the statute describes four categories of parties allowed to participate in Commission proceedings: (1) the applicant, petitioner, or complainant; (2) the person, firm, or corporation complained of; (3) persons, firms, or corporations the Commission may allow to intervene; and (4) persons, firms, or corporations that will be interested in or affected by Commission orders in the proceedings and who shall become parties to the proceeding. 
§ 40-6-109(1), C.R.S. (emphasis added).

18. The Colorado Legislature gave the Commission the authority to promulgate “such rules as are necessary for the proper administration and enforcement of this title ...” 
§ 40-2-108(1), C.R.S.  Pursuant to this authority, the Commission adopted 4 CCR 723-1-1401 which implements § 40-6-109, C.R.S.  Rule 1401(c) says: 

A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.
(Italics and Bolding supplied)
19. The Supreme Court held that, consistent with Commission rules, the party that “will be interested in or affected by” language of § 40-6-109(1), C.R.S., requires “a substantial interest in the subject matter of the proceedings [whose] intervention will not unduly broaden the issues.” Trigen-Nations Energy Co., 982 P.2d at 327 (emphasis added).  Rule 1401(c) corresponds with this standard, allowing permissive intervention upon showings that the proceeding may substantially affect the pecuniary and tangible interests of the movant 

A. Intervention of Mihelich

20. Black Hills objects to the intervention of Mihelich due to a failure to meet the requirements of Rule 1401(c). Black Hills points out Mihelich’s failure to state a claim or defense within the scope of the Commission’s jurisdiction
.  

21. Black Hills argues that the intervention of Mihelich is an attempt to override the City’s land use decision and have the Commission order a sale to a third party developer. 

22. The undersigned ALJ agrees with the analysis of Black Hills. The intervention appears to be a way to delay progress on the decommissioning of Generation Units Pueblo 5 and 6 and an attempt to circumvent the City’s land use decision. 

23. Mihelich’s interest in the subject of the proceeding is a commercial interest and is not a pecuniary or tangible interest. Mihelich does not possess the required substantial interest in the subject matter of the proceeding.    

24. The intervention of Mihelich does not meet the requirements of Rule 1401(c) and is therefore denied.

25. The Motion for Leave to File a Reply in Support of Petition for Intervention is also denied.

B. Intervention of the County

26. Black Hills does not formally object to the intervention of the County, although it urges the Commission to note the arguments against Mihelich would also apply to the intervention of the County.  

27. The County states that its pecuniary or tangible rights are “considerable loss of tax revenue” and “alternatives to the preferred plan should be discussed more thoroughly.
”

28. Rule 1401(c) requires the specific grounds for the intervention and that the proceeding may substantially affect the pecuniary or tangible interests. A bald statement that the proceeding may cause a considerable loss of tax revenue does not meet this standard. 

29. The pecuniary or tangible interest is at best speculative. Insufficient information is provided to establish the tax loss or how this would impact the County. This does not meet the requirements of Rule 1401(c).

30. The request for further discussions of alternative uses appears to be an attempt to circumvent the City’s land use decision. To engage in discussions is not the purpose of this proceeding. 

31. In addition, with no reason to believe that there are viable alternatives, further “discussions” will delay decommissioning and lead to cost increases which will be borne by ratepayers. 

32. The intervention of the County is denied.

III. ORDER

A. It Is Ordered That:

1. The intervention of Mark Mihelich and Ryan McWilliams filed on August 21, 2015 is denied.

2. The intervention of Pueblo County filed on August 21, 2015 is denied.

3. Motion for Leave to File a Reply in Support of Petition for Intervention filed by Mark Mihelich and Ryan McWilliams on September 10, 2015 is denied.

4. This Interim Decision is certified as immediately appealable to the Commission en banc pursuant to 4 Code of Colorado Regulations 723-1-1502(d).  Any person desiring to seek immediate appeal shall file such a request within seven days of the effective date of this Decision.  If an immediate appeal is filed, any person may file a response within five days from filing of the appeal.

5. This Decision shall be effective immediately.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Decision No. C15-0030.


� Decision No. C15-0880-I issued August 13, 2015.


� Black Hills Response and Objection to the Verified Petition to Intervene of Mark Mihelich and Ryan Williams. 


� County of Pueblo Petition to Intervene and Request for a Hearing. p. 2.
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