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I. STATEMENT  

1. On April 14, 2014, Development Recovery Company LLC (DRC 
or Complainant) on behalf of the Ryland Group filed a Complaint against Public Service Company of Colorado (Public Service).  This filing commenced Proceeding 
No. 14F-0336EG.

2. On April 18, 2014, the Public Utilities Commission (Commission) issued an Order to Satisfy and Answer in Proceeding No. 14F-0336EG. 
3. On April 23, 2014, by Minute Order, the Commission referred Proceeding No. 14F-0336EG to an Administrative Law Judge (ALJ). 
4. On April 24, 2014, DRC, on behalf of Richmond American Homes of Colorado, Inc. filed a Complaint against Public Service. This filing commenced Proceeding 
No. 14F-0404EG.
5. The procedural history of this proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. On May 19, 2015, by Interim Decision No. R15-0482-I, a status conference was scheduled for June 23, 2015. 

7. At the status conference the parties agreed upon a procedural schedule that required Complainant’s Rebuttal Testimony and Exhibits to be filed by August 26, 2015.

8. On August 19, 2015, DRC filed its Motion for Extension of Time to File Rebuttal Testimony (Motion). DRC also requested that response time to the Motion be shortened until August 21, 2015 due to the limited amount of time until rebuttal testimony is due. 

9. On August 19, 2015, by Decision No. R15-0907-I, the response time to the Motion was shortened until August 24, 2015.

10. On August 24, 2015, Public Service filed its Response to Complainant’s Motion for Extension of Time to File Rebuttal Testimony (Response). Public Service opposes the relief requested by DRC in the Motion.  

II. Motion for extension of time to File rebuttal testimony

A. Argument of DRC

11. In the Motion, DRC states that Public Service filed its answer testimony on July 16, 2015 as ordered in the prehearing conference held on June 23, 2015. 

12. Based upon the answer testimony filed by Public Service, DRC states that it is necessary to conduct further discovery concerning Public Service’s position that the requested accounting costs will be prohibitively burdensome.

13. DRC states that counsel for DRC and Mr. Barton
 have taken vacations which have made it unable to complete rebuttal testimony by the August 26, 2015 deadline.

14. In addition, counsel for DRC argues that his involvement in a Public Service rate case has also prevented the completion of rebuttal testimony. 

15. DRC requests an additional 30 days, up to and including September 25, 2015 to submit rebuttal testimony.  

16. DRC does not request that any other portion of the procedural schedule, including the evidentiary hearing scheduled for October 15, 2015, be continued or rescheduled. 

B. Argument of Public Service

17. In its Response Public Service argues that the reasons set forth in the Motion do not establish good cause to grant the Motion. 

18. Public Service points out the lack specificity in the Motion concerning the vacations of DRC’s counsel and Mr. Barton. Public Service points out the duration and the dates of the vacations were not provided. Nor is there any reason provided as to why the rebuttal testimony could not have been prepared around the vacations.

19. Public Service also argues that the Motion was not timely filed. Public Service believes since the vacations were previously known and the rate case hearing dates were set prior to the prehearing conference in the above captioned proceeding,
 that the Motion should have been filed earlier than one week before the testimony was due.  

20. Public Service also argues that DRC’s claim that it was unaware of Public Service’s claims that the requested accounting would be burdensome is unfounded. Public Service states that DRC has known for “well over a year” of this defense.

21. Finally, Public Service argues if the Motion is granted this will reduce its time to conduct discovery on DRC’s rebuttal testimony and this will prejudice Public Service.   

C. Discussion

22. The original complainant in Proceeding No. 14F-0336EG was filed on April 14, 2014. This consolidated proceeding has a long history. 

23. The undersigned ALJ agrees with Public Service that the Motion gives very little information about the vacations taken by counsel for DRC and Mr. Barton. The Motion does not state the length of the vacation, if the vacations overlapped, or even when the vacations occurred.

24. The Motion fails to state why any of the other attorneys listed on the signature page of the Motion could not complete the discovery
. It is assumed that only Mr. Valentine took a vacation after the Answer testimony was filed since the Motion references a vacation by “the undersigned counsel.”  If other attorneys were available, the Motion fails to state why they were unable to see to the discovery and the rebuttal testimony.

25. Mr. Barton was present at the prehearing conference when the procedural schedule was set. Mr. Barton did not state that he would be unable to complete rebuttal testimony due to vacations.

26. The Motion fails to state when any of the vacation plans were made. No matter when the plans were made, agreeing to a procedural schedule with known vacation plans does not later create good cause. Nor is good cause created by planning a vacation after a prehearing conference has established a procedural schedule.   

27. The undersigned also agrees with Public Service that it should have been apparent to DRC prior to August 18, 2015, that additional time would be needed to complete rebuttal testimony.  It appears that the additional discovery claimed to be necessary has not been propounded on Public Service as of the date of the Motion.

28. Answer testimony was filed by Public Service on July 15, 2015.  The need for additional discovery should have been apparent before August 18, 2015.  

29. The undersigned ALJ again agrees with Public Service that the defense that the requested accounting is prohibitively burdensome is not a new revelation. 

30. Public Service argued in its Motion to Dismiss or in the Alternative, Motion for a More Definitive Statement filed on May 2, 2014 the following: 

As mentioned above, the Sixth Claim for Relief is subtitled “A Claim for Accounting.” With this Claim, DRC seeks to shift the responsibility of providing the large amount of information requested therein from its client (Ryland) onto Public Service. This is inappropriate. We estimate it would take in the range of 2,700 - 3,800 hours to reproduce all of the information in the form sought. Sufficient facts and information have not been pled to compel such a broad, 
time-consuming and costly endeavor as would be required and is described in the Affidavit of John Lee, Director of Design, Construction and Maintenance, attached to this Motion as Exhibit A.

31. The Motion to Dismiss or in the Alternative, Motion for a More Definitive Statement filed on May 2, 2014 also included an affidavit From Mr. John Lee. In the affidavit, Mr. Lee states that the accounting requested by the Complainant is “voluminous” and “would take “2,700 hours minimum to 3,800 hours maximum” and Public Service would have to “explore the hiring and training of an additional Senior Associate.”
 

32. Public Service has claimed that the accounting requested by the Complainant has been prohibitively burdensome since the inception of this proceeding.

33. Finally, the Motion attempts to reduce the amount of time Public Service has to prepare for the hearing, after the filing of rebuttal testimony, from seven weeks to three weeks. 

34. Part of the reason DRC requires additional time to file rebuttal testimony is due to DRC’s counsel currently participating in a Public Service rate case. 

35. Public Service also has an additional proceeding commencing between the requested date to file rebuttal testimony and the scheduled start of the above captioned proceeding.
   

36. Reducing Public Service’s preparation time to three weeks, when it will be engaged in an additional proceeding, would be prejudicial to Public Service’s ability to present a defense.

III. CONCLUSION
37. DRC has failed to show good cause for the Motion to be granted.  The Motion is denied. 
IV. ORDER  

A. It Is Ordered That:  

1. The Motion for Extension of Time to File Rebuttal Testimony filed by Development Recovery Company  on August 19, 2015 is denied.

2. This Decision is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Mr. Barton is the owner of DRC and filed direct testimony in the above captioned proceeding.


� The Public Service rate case hearing was set on June 1, 2015 in Decision No R15-0512-I in Proceeding No. 15AL-0135G. 


� The signature page of the Motion lists three attorneys, Mr. Valentine, Mr. Fanyo, and Ms. Garles.


�  Public Service’s Motion to Dismiss or in the Alternative, Motion for More Definitive Statement,  p. 14.


� See Exhibit A to Public Service’s Motion to Dismiss or in the Alternative, Motion for More Definitive Statement. 


� Proceeding No. 15AL-0233E is scheduled for a two-day hearing on October 8 and 9, 2015.
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