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I. STATEMENT  
1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put this Interim Decision in context.  
2. On May 29, 2015, Black Hills/Colorado Electric Utility Company, LP (Black Hills, Company, or Applicant), filed a Verified Application (Application) in which the Company seeks Commission approval of its Demand Side Management (DSM) Plan for 2016, 2017, and 2018 (DSM Plan) and Commission approval of changes to the Company’s Electric DSM Cost Adjustment Tariff.  That filing commenced this Proceeding.  

3. On June 3, 2015, the Commission provided public notice of the filing of the Application.  In response to that notice, the following intervened as of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado (Board); Colorado Energy Office (CEO); Colorado Office of Consumer Counsel (OCC); the Energy Efficiency Business Coalition (EEBC); Fountain Valley Authority (FVA); the Southwest Energy Efficiency Project (SWEEP); and Trial Staff of the Commission (Staff).  

4. The Board, EEBC, CEO, FVA, OCC, Staff, and SWEEP, collectively, are the Intervenors; each individually is an Intervenor.  Each Intervenor opposes the Application.  
5. Black Hills and the Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel.
  

6. On July 16, 2015, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ).  
7. On August 17, 2015, Black Hills filed an Unopposed Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential and Proprietary Information Related to the LoadMAP Model (Motion).  Appended to that filing, among other documents, is the Affidavit of Steve Jurek, who is the Director of Regulatory Affairs for Black Hills Utility Holdings, Inc., which is the parent corporation of the Applicant.  

8. In the Motion at ¶ 1, Black Hills represents that the Motion is unopposed and requests that response time to the Motion be waived.  Based on that representation, the ALJ finds that waiving response time to the Motion will not prejudice any Party.  The ALJ will waive response time to the Motion.  

9. As good cause for granting the relief requested, Black Hills states:  (a) Andrew 0Cottrell, of the Applied Energy Group (AEG), filed direct testimony and attachments in support of the Application; (b) in that testimony, among other things, Mr. Cottrell sponsors a “study which assesses the electric energy potential within Black Hills’ service territory for the” DSM Plan (Motion at ¶ 4); (c) AEG conducted that “study using its Load Management Analysis and Planning tool (‘LoadMAP’)” (id. at ¶ 5) and assisted Black Hills in developing the DSM Plan; (d) “LoadMAP is proprietary to AEG” (id. at ¶ 6); (e) the inputs to LoadMAP include equipment saturation data, engineering simulations, vintage distributions, and other specific market data; (f) release of the proprietary LoadMAP to a competitor would harm AEG; and (g) Black Hills has received discovery requests that seek its work papers, the “LoadMAP files that AEG used are encompassed” within the requests (id. at ¶ 7), and extraordinary protections are necessary to protect the requested LoadMAP.  
10. As additional support for, and as good cause for granting, its motion, Black Hills states:  (a) Black Hills treats LoadMAP as highly confidential and restricts access to LoadMAP (Affidavit of Steve Jurek); (b) the public does not have access to LoadMAP; (c) the highly confidential designation and the extraordinary protections sought are consistent with the Commission’s extraordinary protections afforded highly confidential data; and (d) the extraordinary protections sought strike an appropriate balance between “the need to protect the commercial, private information of third parties doing business with” Black Hills (i.e., AEG) and “the need for disclosure” (Motion at ¶ 9).  
11. Black Hills proposes these extraordinary protections for LoadMAP:  (a) restrict access to LoadMAP “to attorneys and subject matter experts who are not competitors of AEG” and who sign a Non-Disclosure Agreement (NDA) pertaining to LoadMAP such as the NDAs appended to the Motion as Exhibit A (counsel) and Exhibit B (subject matter expert) (Motion at ¶ 8); and (b) as provided by Rule 4 Code of Colorado Regulations (CCR) 723-1-1101(a)(3)(E),
 “the Commission and parties served [with LoadMAP] destroy this information by shredding upon the conclusion of this” Proceeding (id. at ¶11).  
12. For these reasons, Black Hills asks that the Commission designate LoadMAP as highly confidential and order the extraordinary protections proposed by Black Hills.  
13. As the party seeking a determination that LoadMAP is highly confidential and that the appropriate extraordinary protections for that information are those proposed in its motion, Black Hills bears the burden of establishing those elements and that the requested relief should be granted.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).  
14. Rule 4 CCR 723-1-1100(a)(III) establishes the procedure for seeking extraordinary protection for information filed with the Commission.  Black Hills has complied with the requirements of that Rule and has provided the information necessary to rule on the Motion.  
15. On the issue of whether LoadMAP is highly confidential information, the ALJ finds that Black Hills has met its burden to establish that LoadMAP is highly confidential and finds that LoadMAP should be designated as highly confidential.  In making these findings, the ALJ considered:  (a) the nature of LoadMAP and its inputs; (b) a competitor of AEG could duplicate AEG’s proprietary model if given access to LoadMAP; (c) Black Hills consistently treats LoadMAP as highly confidential and restricts access to a limited number of Black Hills employees; and (d) inappropriate disclosure of LoadMAP is likely to result in significant competitive and financial harm to AEG, a company with which Black Hills does business and on which Black Hills relies for assistance and consulting services.  In addition, the ALJ considered the lack of opposition to the Motion.  
16. On the issue of the appropriate extraordinary protections, the ALJ finds that restricting access as proposed by Black Hills is appropriate.  Thus, the ALJ will allow counsel of record in this Proceeding (and members of their support staff) and subject matter experts in this Proceeding (and members of their support staff) to have access to LoadMAP provided those individuals:  (a) are not a competitor of AEG, are not employed by a competitor of AEG, and do not work on behalf of a competitor of AEG; (b) agree not to provide a copy of the LoadMAP material to a competitor of AEG; and (c) agree to destroy their copies of the LoadMAP material at the conclusion of this Proceeding.  
17. Given the nature of the highly confidential LoadMAP material and the need for counsel (and members of their support staff) to have access to that material, the ALJ finds appropriate and necessary the criteria for access that are specified in the Attorney 
Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit A.
  
18. Given the nature of the highly confidential LoadMAP material and the need for subject matter experts (and members of their support staff) to have access to that material, the ALJ finds appropriate and necessary the criteria for access that are specified in the Subject Matter Expert Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit B.
  
19. The ALJ will limit access to the highly confidential LoadMAP to counsel in this Proceeding (and members of their support staff) who sign the Attorney Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit A.  
20. The ALJ will limit access to the highly confidential LoadMAP to subject matter experts in this Proceeding (and members of their support staff) who sign the Subject Matter Expert Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit B.  
21. The ALJ does not find reasonable this proposed extraordinary protection:  “the Commission ... [must] destroy [the LoadMAP material] by shredding upon the conclusion of this” Proceeding.  Motion at ¶11 (emphasis supplied).  The ALJ finds that, if LoadMAP material is proffered as an exhibit in this Proceeding or is used as an exhibit or attachment to a filing made in this Proceeding, the Commission will retain the LoadMAP material and will treat the LoadMAP material as highly confidential.  The ALJ, therefore, will not adopt in toto Black Hills’ proposed extraordinary protections.  
22. For the reasons discussed, the ALJ will grant the Motion in part; will designate LoadMAP as highly confidential; will limit access to the highly confidential LoadMAP; and will order the extraordinary protections set out in the Ordering Paragraphs of this Interim Decision.  
II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Unopposed Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential and Proprietary Information Related to the LoadMAP Model (Motion) is granted.  

2. The following information is highly confidential:  the Load Management Analysis and Planning model (LoadMAP), which is a proprietary model developed and owned by the Applied Energy Group.  
3. Consistent with the discussion above, the following extraordinary protections are afforded to, and apply to access to, LoadMAP in this Proceeding:  


a.
Each attorney of record in this Proceeding, including Advisory Counsel to the Commission, who will have access to LoadMAP shall sign, serve, and file the Attorney 
Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit A.  


b.
Support staff of an attorney of record, including Advisory Counsel to the Commission, who will have access to LoadMAP shall sign, serve, and file the Attorney 
Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit A.  


c.
Each subject matter expert who will have access to LoadMAP (Subject Matter Expert) shall sign, serve, and file the Subject Matter Expert Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit B.  This provision does not apply to Staff of the Commission (Staff), provided the Staff member who has access to LoadMAP has signed and filed an annual nondisclosure agreement in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(h).  


d.
Each member of a Subject Matter Expert’s staff who will have access to LoadMAP shall sign, serve, and file the Subject Matter Expert Non-Disclosure Agreement for Highly Confidential Information for LoadMAP Information appended to the Motion as Exhibit B.  This provision does not apply to Staff who meet the requirements of Rule 4 CCR 723-1-1100(h).  


e.
LoadMAP may be used in motions, may be used in testimony and attachments, and may be proffered as a hearing exhibit in this Proceeding provided LoadMAP is clearly marked as highly confidential.  


f.
At the conclusion of this Proceeding, each Party’s counsel of record, including Advisory Counsel to the Commission, shall shred LoadMAP and shall provide Black Hills/Colorado Electric Utility Company, LP, with written confirmation of the destruction.  


g.
At the conclusion of this Proceeding, each Subject Matter Expert, including Trial and Advisory Staff of the Commission, shall shred LoadMAP and (through counsel) shall provide Black Hills/Colorado Electric Utility Company, LP, with written confirmation of the destruction.  

4. If LoadMAP is proffered as an exhibit in this Proceeding or is used as an exhibit or attachment to a filing made in this Proceeding, the Commission shall retain that LoadMAP and shall treat the retained LoadMAP as highly confidential.  
5. Response time to the Unopposed Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential and Proprietary Information Related to the LoadMAP Model is waived.  
6. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

7. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Energy Outreach Colorado (EOC) is participating in this Proceeding as an amicus curiae.  EOC is represented by legal counsel.


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  A signatory certifies, among other things, that s/he meets the criteria for access contained in the NDA and that s/he will comply with the requirements of the non-disclosure agreement, the confidential rules, and this Interim Decision.  


�  A signatory certifies, among other things, that s/he meets the criteria for access contained in the NDA and that s/he will comply with the requirements of the non-disclosure agreement, the confidential rules, and this Interim Decision.  
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