Before the Public Utilities Commission of the State of Colorado

Decision No. R15-0804
PROCEEDING No. 15A-0289BP

R15-0804Decision No. R15-0804
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15A-0289BP NO. 15A-0289BP
IN THE MATTER OF THE APPLICATION of senior resource development agency pueblo, inc. for a permit to operate as a contract carrier by motor vehicle for hire.
recommended decision of
administrative law judge
paul c. gomez
granting stipulated motion for
restrictive amendment; granting
permanent authority to
operate as a contract carrier
with restrictive amendments
under modified procedures; and,
granting withdrawal of intervention
Mailed Date:  August 4, 2015
I. statement

1. On April 30, 2015, Senior Resource Development Agency Pueblo, Inc. (Applicant) filed an application for a permit to operate as a contract carrier by motor vehicle for hire (Application).

2. On June 1, 2015, the Commission issued notice of the Application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers 

between all points in the County of Pueblo, State of Colorado.

RESTRICTIONS:  This application is restricted as follows:

(A)
To the transportation of passengers who are recipients of Medicaid; and

(B)
To providing Non-Medical Transportation (NMT), Non-Emergency Medical Transportation (NEMT), and Developmental Disability (DD) Transportation for the Pueblo County Department of Social Services, 320 West 10th Street, Suite 207, Pueblo, Colorado 81003.

3. On June 2, 2015, City Cab, LLC (City Cab) filed an Entry of Appearance and Notice of Intervention and Initial List of Witnesses and Exhibits.  City Cab opposes the Application and seeks a hearing on its merits.  

4. On July 1, 2015, counsel for Applicant filed its Entry of Appearance, as well as an Initial Witness and Exhibit List.  

5. On July 8, 2015, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.
6. Because the parties are located in Pueblo, a telephone pre-hearing conference was scheduled for July 20, 2015 by Interim Decision No. R15-0692-I, issued on July 13, 2015.  During discussions at the pre-hearing conference, the parties indicated that they had reached a preliminary settlement agreement in the matter.  Rather than set a procedural schedule, the parties were ordered to file a settlement agreement, as well as a motion to approve the settlement agreement as soon as possible.

7. On August 3, 2015, Applicant and City Cab filed a Stipulated Motion for Approval of Restrictive Amendments and Conditional Withdrawal of Intervention, as well as a Stipulation in settlement of the issues (Stipulation).

8. According to the terms of the Stipulation, Applicant agrees to further restrict its contract carrier authority to: A.) the transportation of wheelchair bound passengers; B.) to providing assistance from the door of the passenger’s departure point to the door of their destination (door-to-door service); and, C.) against providing transportation services to hotels, motels, and airports.  

9. City Cab states that if the proposed Application as restrictively amended is approved, its interest will have been satisfied, and its intervention may be deemed withdrawn in this proceeding.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. findings and conclusions

11. A proposed restrictive amendment to an application for authority to operate as a contract carrier or common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

12. The restrictive amendments proposed by Applicant and City Cab are clear, unambiguous, and capable of enforcement.  Therefore, it is found that the proposed contract carrier authority and restrictions contained in the Stipulation will not hamper the ability of the Applicant to provide the proposed contract carrier service.  

13. The proposed restrictive amendments to the contract carrier Application are restrictive in nature and capable of enforcement.  The restrictive language achieves the purposes sought by City Cab and Applicant.  It provides protection to the incumbent’s authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict Applicant’s proposed authority as indicated above will be accepted.  The intervention of City Cab will therefore be deemed withdrawn.

14. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 
723-1-1403.

15. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to Applicant.  

16. It is found that Applicant is fit to provide the proposed transportation service as restrictively amended and the Application with the proposed restrictive amendments is reasonable, in the public interest, and should be granted.

17. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Stipulated Motion of Applicant, Senior Resource Development Agency, Pueblo, Inc. and Intervenor City Cab, LLC, for Imposition of Restrictive Amendments and Conditional Withdrawal of Intervention (Stipulated Motion) filed on August 3, 2015 is granted.

2. The Application and the amended restrictions to the Application of Senior Resource Development Agency, Pueblo, Inc. are granted consistent with the discussion above.

3. The intervention of City Cab, LLC is deemed withdrawn.

4. Senior Resource Development Agency, Pueblo, Inc. is granted a permit to operate as a contract carrier by motor vehicle for hire

For the transportation of 
passengers

between all points in the County of Pueblo, State of Colorado.

RESTRICTIONS:  This application is restricted as follows:

(A.)
To the transportation of passengers who are recipients of Medicaid; 

(B)
To providing Non-Medical Transportation (NMT), Non-Emergency Medical Transportation (NEMT), and Developmental Disability (DD) Transportation for the Pueblo County Department of Social Services, 320 West 10th Street, Suite 207, Pueblo, Colorado 81003;

(C)
To the transportation of wheelchair bound passengers only;

(D)
To providing assistance from the door of the passenger’s departure point to the door of the passenger’s destination (door-to-door service); and

(E)
Against providing transportation services to hotels, motels, and airports.

5. The authority granted in Ordering Paragraph No. 4 is conditioned upon Senior Resource Development Agency, Pueblo, Inc. meeting the requirements contained in this Decision and the authority is not effective until these requirements have been met.

6. Senior Resource Development Agency, Pueblo, Inc. shall not commence operations until it has complied with the requirements of Colorado law and Commission regulations, including without limitation:

(a)
Senior Resource Development Agency, Pueblo, Inc. shall file with the Commission a copy of the written contract with the agency or entity for which Senior Resource Development Agency, Pueblo, Inc. is to provide services under this authority.  The written contract must meet the requirements of Rule 4 Code of Colorado Regulations 723-6-6209(d).  Senior Resource Development Agency, Pueblo, Inc. may file this contract under seal if Senior Resource Development Agency, Pueblo, Inc. believes that the contract constitutes or contains confidential information.  

(b)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission;
(c)
paying to the Commission, the motor vehicle fee ($5) for each vehicle 
to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement;
(d)
having an effective tariff on file with the Commission.  Senior Resource Development Agency, Pueblo, Inc. shall file an advice letter and tariff 
on not less than ten days’ notice. The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable rules.  In calculating the proposed effective date, the date the advice 
letter is received at the Commission is not included in the notice period 
and the entire notice period must expire prior to the effective date. (Additional tariff information can be found on the Commission’s website at dora.colorado.gov/puc and by following the transportation common and contract carrier links to tariffs); and,

(e)
paying the applicable issuance fee ($5).
7. The right of Senior Resource Development Agency, Pueblo, Inc. to operate shall depend upon Senior Resource Development Agency, Pueblo, Inc.’s compliance with all present and future laws and regulations of the Commission.

8. If Senior Resource Development Agency, Pueblo, Inc. does not comply with the requirements of Ordering Paragraph No. 6 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 4 above shall be void.  On good cause shown, the Commission may grant Senior Resource Development Agency, Pueblo, Inc. additional time for compliance with this Decision.

9. The Commission will notify Senior Resource Development Agency, Pueblo, Inc. in writing when the Commission’s records demonstrate compliance with Ordering Paragraph 6.
10. Response time to the Stipulated Motion is waived.
11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
12. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� Both filed documents are entitled Stipulated Motion for Imposition of Restrictive Amendments and Conditional Withdrawal of Intervention.  However, it appears that one document is the actual motion, and the second filed document contains the terms of the Stipulation.  The second document will be referred to as the Stipulation.
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