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I. statement
1. On July 17, 2015, Public Service Company of Colorado (Public Service) filed a Motion to Re-designate Testimony of the Colorado Office of Consumer Counsel (OCC), or in the Alternative, Strike Testimony (Motion).  Public Service’s Motion seeks to re-designate as “Answer Testimony,” a portion of the Answer and Direct Testimony and Attachments of David E. Peterson, a witness for the OCC.  In the alternative, Public Service requests that the testimony be stricken.  

2. Public Service argues that the pre-filed testimony of OCC witness Mr. David E. Peterson on June 24, 2015 designated as “direct testimony” does not constitute direct testimony, but instead is responsive testimony to Public Service’s direct testimony regarding use of the Multi Year Plan (MYP).  Public Service states that it cannot separate its response to Mr. Peterson’s “direct testimony” supporting the use of a Historical Test Year (HTY) and its rebuttal to arguments opposing the MYP without creating unnecessary confusion in the record.

3. Public Service further argues that unless the designation of Section III of Mr. Peterson’s testimony is changed to answer testimony, the OCC would unreasonably be allowed another bite of the apple to advocate against the use of the MYP, under the guise of “surrebuttal testimony” on the HTY.

4. Public Service requests that Section III of the Peterson testimony should be designated as answer testimony as it is in fact an answer to Public Service’s direct case.  In the alternative, Public Service asks that the testimony in question be stricken as improper direct testimony contrary to Interim Decision No. R15-0512-I.  

5. In its response, the OCC argues that Mr. Peterson’s direct testimony supporting the use of a 2014 HTY is authorized by the procedural schedule as set forth in Interim Decision No. R15-0512-I on June 1, 2015.  The OCC points to ¶ 120 of the Interim Decision, specifically to subsection (d) which sets forth that, “each Intervenor will file its answer testimony 
and attachments, which will include the Intervenor’s “direct” testimony and attachments in support of an HTY, its “direct” testimony and attachments in support of a new PSIA or a 
significantly-altered PSIA, or both …” (Emphasis added).

6. The OCC also addresses in more detail Public Service’s arguments regarding surrebuttal testimony and the burden of going forward.  However, given the findings in this Interim Decision, it is not necessary to discuss the OCC’s positions.

7. Interim Decision No. R15-0512-I could not be more clear in setting forth the procedural aspects of this Proceeding.  As indicated supra, ¶ 120 specifically provides that when an Intervenor files its answer testimony, which includes testimony in support of an HTY, it is to be designated as “direct” testimony.  Further, footnote 27 supplies further direction by indicating that “[o]nly an Intervenor that advocates an HTY may file surrebuttal testimony and attachments to respond to “answer” HTY testimony presented in PSCo’s rebuttal testimony and attachments.”

8. It may very well be that Public Service raised the arguments it sets out in its Motion at the pre-hearing conference from which Interim Decision No. R15-0512-I emanated.  However, it appears that it is Public Service that is attempting a second bite at the apple in attempting to raise those settled arguments again here.  

9. Interim Decision No. R15-0512-I speaks for itself.  The procedures set forth there are clear and unambiguous, especially the instructions regarding the filing of testimony by Intervenors regarding an HTY.  Further, the undersigned Administrative Law Judge’s Interim Decision No. R15-0643, issued July 8, 2015, providing notice to the parties of the assignment of the undersigned ALJ to this Proceeding clearly states that “[all] Decisions issued by the Commission and ALJ Mana Jennings-Fader in this Proceeding will remain in full force and effect …” Id.  That includes the procedural matters at issue here.

10. Consequently, the Motion of Public Service is denied.  

II. ORDER

A. It Is Ordered That:

1. Public Service Company of Colorado’s Motion to Re-designate Testimony of the Colorado Office of Consumer Counsel, or in the Alternative, Strike Testimony is denied in its entirety consistent with the discussion above.

2. This Decision is effective immediately.
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Doug Dean, 
Director
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PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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