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I. STATEMENT  
1. On May 27, 2015, Colorado Jitney, LLC (Jitney or Complainant), filed a formal Complaint against the City and County of Denver (Denver) and Colorado Tour Line, LLC, doing business as Gray Line of Denver (Gray Line).  That filing commenced this Proceeding.  

2. Denver and Gray Line, collectively, are the Respondents; each individually is a Respondent.  Complainant and Respondents, collectively, are the Parties; each individually is a Party.  Jitney and Denver are represented by legal counsel.  

3. On May 28, 2015, the Commission served on each Respondent an Order to Satisfy or Answer.  

4. On May 28, 2015, the Commission issued an Order Setting Hearing and Notice of Hearing.  That order scheduled an August 11, 2015 evidentiary hearing in this Proceeding.  On July 6, 2015, Decision No. R15-0634-I vacated that evidentiary hearing date.  

5. On June 4, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. On June 12, 2015, Denver filed its Motion to Dismiss for Lack of Subject Matter Jurisdiction (Motion to Dismiss) and asked that the Complaint be dismissed.
  On June 26, 2015, Complainant filed its Response in Opposition to that motion.  

7. As of the date of this Interim Decision, Gray Line has not responded to the Complaint by answer or by motion.
  

8. On June 19, 2015, Jitney filed its Motion to Consolidate the instant Proceeding with Proceeding No. 14F-0806CP.  On July 21, 2015, by Decision No. R15-0739-I, the ALJ denied that motion as moot.  

A. Evidentiary Hearing on Jurisdiction and Procedural Schedule.  

9. The Complaint alleges:  (a) Red Rocks Park, the location of the transportation at issue in this Proceeding, lies “wholly outside [Denver’s] home rule boundaries” (Complaint at 5); (b) “Denver contracted with ... Gray Line to provide transportation services in Red Rocks Park” (id. at 6); (c) neither Gray Line nor Denver has “appropriate authority from the PUC to provide such transportation services at Red Rocks Park” (id.); (d) “[t]he contested transportation service is performed in intrastate commerce over Public Highways as defined by” 
§ 40-10.1-101(16), C.R.S. (id. at 6); (e) “outside its home rule boundaries, Denver needs to obtain Commission approval for any transportation service it wants to provide” (id. at 7); (f) Denver “has provided and continues to provide, either directly or through contract with other carriers, transportation service by motor vehicle, for hire, on the public highways of Colorado outside its home rule boundaries without any [Commission] authorization” (id. at 9); and (g) Gray Line “has ... provided and continues to provide transportation, by motor vehicle, for hire, on the public highways of Colorado, as pertinent herein, in Red Rocks Park ... without appropriate [Commission] authority to do so” (id. at 10).  Jitney seeks the relief contained in the Complaint at 11-12.  

10. The Motion to Dismiss is a Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) motion in which Denver asks that the Commission dismiss the Complaint.  Jitney’s Response in Opposition (June 26 Response) asks the Commission to deny the Motion to Dismiss and to set this matter for hearing on the merits.  

11. As discussed below, the Motion to Dismiss and the June 26 Response raise factual questions about the Commission’s subject matter jurisdiction.  Where there are jurisdictional facts in dispute, there must be an evidentiary hearing on those disputed facts; and the ALJ must make the factual findings necessary to rule on a Colo.R.Civ.P. 12(b)(1) motion to dismiss.  Medina v. Colorado, 35 P.3d 443, 451-52 (Colo. 2001); Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993).  Consideration of jurisdictional facts outside the four corners of a complaint does not convert a motion to dismiss into a motion for summary judgment.  

12. Denver asserts that it owns Red Rocks Park and that, pursuant to § 31-25-216(1), C.R.S., Red Rocks Park is within Denver’s “full police power, jurisdiction, and municipal control” (Motion to Dismiss at 6).  Jitney asserts that Red Rocks Park is in Jefferson County, Colorado and, thus, outside Denver’s home rule boundaries.  This basis for the Motion to Dismiss involves disputed jurisdictional facts -- which include, by way of example and not limitation, who owns and controls Red Rocks Park:  Denver or another entity -- and will be the subject of the evidentiary hearing.  

13. Denver also asserts that the transportation at issue is not performed in intrastate commerce, as defined in § 40-10.1-101(9), C.R.S.  This assertions rests on the contention that the “shuttle service [within Red Rocks Park] is conducted entirely on the roads that have not been dedicated as public right-of-way.”  Motion to Dismiss at 7.  Jitney asserts that the transportation at Red Rocks Park that is at issue is performed in intrastate commerce, as defined in 
§ 40-10.1-101(9), C.R.S.
  This basis for the Motion to Dismiss involves disputed jurisdictional facts and will be the subject of the evidentiary hearing.  

14. Finally, Denver asserts that the Commission lacks subject matter jurisdiction because § 40-10.1-105(1)(j), C.R.S., exempts from Commission jurisdiction the transportation at issue.  Respondent contests the applicability of the claimed exemption.  The ALJ is uncertain whether this basis for the Motion to Dismiss involves disputed jurisdictional facts.  If this basis for the Motion to Dismiss does involve disputed jurisdictional facts, it will be the subject of the evidentiary hearing.  

15. It is necessary to take evidence on all disputed jurisdictional facts with respect to the Motion to Dismiss.  To this end, the ALJ will schedule an evidentiary hearing on the Commission’s subject matter jurisdiction to be held on September 23 and 24, 2015.  

16. Complainant must prove that the Commission has subject matter jurisdiction.  The burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.
  Complainant will have both the burden of going forward and the burden of persuasion.  Complainant will present its case first.  

17. Denver must prove the facts that, in the Motion to Dismiss, Denver asserts establish that the Commission does not have subject matter jurisdiction over the Complaint.  
18. The ALJ will order the following procedural schedule:
  (a) not later than August 14, 2015, Complainant will file its list of witnesses in its direct case and complete copies of the exhibits that it will offer in its direct case; (b) not later than September 4, 2015, each Respondent will file its list of witnesses and complete copies of the exhibits that it will offer in its case; (c) not later than September 11, 2015, each Party will file -- but only if necessary to correct an error in its previously-filed list of witnesses and copies of exhibits -- a corrected list of witnesses and complete copies of the corrected exhibits that it will offer in its case; (d) not later than September 15, 2015, each Party will file its prehearing motions, including motions in limine; (e) the evidentiary hearing will be held on September 23 and 24, 2015; and (f) not later than October 2, 2015, each Party will file its post-hearing Statement of Position.  

19. Each witness who will be called to testify (except a witness called in Complainant’s rebuttal case) must be identified on the list of witnesses that ¶ 18 requires each Party to file.  The list of witnesses must contain the following information for each listed witness:  (a) the name of the witness; (b) the address of the witness; (c) the business telephone number or daytime telephone number of the witness; and (d) a detailed summary of the testimony that the witness is expected to give.  

20. The Parties are advised and are on notice that no person will be permitted to testify on behalf of a Party (except in Complainant’s rebuttal case) unless the person is identified on the list of witnesses filed in accordance with ¶¶ 18 and 19 of this Interim Decision.  

21. Complete copies of all exhibits (except an exhibit offered in Complainant’s rebuttal case or an exhibit to be used in cross-examination) will be filed as required in ¶ 18.  

22. The Parties are advised and are on notice that no document will be admitted into evidence (except in Complainant’s rebuttal case or when used in cross-examination) unless that document is filed in accordance with ¶¶ 18 and 21 of this Interim Decision.  

23. The Parties are advised and are on notice that each party must bring to the evidentiary hearing a sufficient number of copies of each document that it wishes to offer as an exhibit.  The fact that exhibits are prefiled in accordance with this Interim Decision does not alter the requirement set out in this paragraph.  The Parties are advised and are on notice that the Commission will not make copies of exhibits.  

B. Discovery, Confidential Information, and Other Matters.  

24. Rule 4 CCR 723-1-1405 will govern discovery in this Proceeding.  

25. The ALJ will order that, subject to the provisions of Rules 4 CCR 723-1-1100 and 723-1-1101, all discovery requests and all discovery responses must be served on all Parties.  
26. Motions pertaining to discovery may be filed at any time.  

27. A motion pertaining to discovery must comply with the applicable Colorado Rules of Civil Procedure and must comply with Rule 4 CCR 723-1-1405(g).  The Parties are advised and are on notice that the ALJ will deny a motion pertaining to discovery that does not comply with the requirements of the cited rules.  

28. Unless otherwise ordered, responses to a motion pertaining to discovery must be written and must be filed within three business days of service of the motion.
  The Parties are advised and are on notice that, pursuant to Rule 4 CCR 723-1-1400(d), the ALJ may deem to be confessed a motion pertaining to discovery to which no response is filed.  

29. If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and the response are filed.  

30. Rules 4 CCR 723-1-1100 and 723-1-1101 will govern the treatment of information claimed to be confidential.  

C. Motion to Strike.  

31. On July 2, 2015, Denver filed its Motion to Strike the Five Exhibits Attached to Complainant’s Response in Opposition to Motion to Dismiss for Lack of Subject Matter Jurisdiction (Motion to Strike).  On July 16, 2015, Jitney filed its Response in Opposition to Motion to Strike (July 16 Response).  

32. Jitney submitted the four affidavits attached to the July 16 Response to establish facts that, according to Jitney, support its argument that the Commission has jurisdiction over the subject matter of this Proceeding.  Denver seeks to strike these affidavits.  The ALJ finds that those affidavits are insufficient to obviate the need for an evidentiary hearing.  In addition, the ALJ will rely on the testimony adduced at the evidentiary hearing, and not on the affidavits, in ruling on the Motion to Dismiss.  This renders moot this portion of the Motion to Strike.  

33. Jitney submitted Legislative Tape Excerpts for House Bill 11-1198 as Exhibit 1 to the July 16 Response to establish facts that, according to Jitney, support its argument that the Commission has jurisdiction over the subject matter of this Proceeding.  Denver seeks to strike Exhibit 1 because it is neither certified nor self-authenticating.  

34. Attached to the July 16 Response is a Certificate from Ms. Susan Liddle 
that certifies that “the attached are true and correct copies of [three] recordings of House 
Bill 11-1198.”  Nothing is attached to that Certificate.  In addition, Jitney did not file the tapes of the referenced recordings as an exhibit or attachment to the July 16 Response.  As a result, there is nothing in this Proceeding to which the Certificate may apply.  

35. Examination of the Legislative Tape Excerpts for House Bill 11-1198 (i.e., Exhibit 1) reveals that it is a Reporter’s Transcript.  The last page of the document is the certificate of the reporter who transcribed the Legislative Tape Excerpts for House Bill 11-1198.  This certificate is sufficient to certify Exhibit 1 -- the submitted document (i.e., the transcript)
 -- and renders moot this basis of the Motion to Strike.  

36. For the foregoing reasons, the ALJ will deny as moot the Motion to Strike.  

II. ORDER  
A. It Is Ordered That:  
1. The evidentiary hearing on the Commission’s subject matter jurisdiction is scheduled for the following dates, at the following times, and in the following location:  

DATES:
September 23 and 24, 2015  

TIME:
9:00 a.m. each day  
PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

The following procedural schedule is adopted:  (a) not later than August 14, 2015, Colorado Jitney, LLC (Complainant), shall file its list of witnesses in its direct case and complete copies of the exhibits that it shall offer in its direct case; (b) not later than September 4, 2015, each Respondent shall file its list of witnesses and complete copies of the exhibits that it shall offer in its case; (c) not later than September 11, 2015, each Party shall file -- but only if 

2. necessary to correct an error in its previously-filed list of witnesses and copies of exhibits -- a corrected list of witnesses and complete copies of the corrected exhibits that it will offer in its case; (d) not later than September 15, 2015, each Party shall file its prehearing motions, including motions in limine; (e) not later than October 2, 2015, each Party shall file its 
post-hearing Statement of Position.  
3. No person shall testify on behalf of a party (except in Complainant’s rebuttal case) unless the person is identified on the list of witnesses filed in accordance with ¶¶ 18 and 19 of this Interim Decision.  

4. No document shall be admitted into evidence (except in Complainant’s rebuttal case or when used in cross-examination) unless that document is filed in accordance with ¶¶ 18 and 21 of this Interim Decision.  

5. Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery.  
6. Subject to Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101, all discovery requests shall be served on all parties.  
7. Subject to Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101, all discovery responses shall be served on all parties.  
8. Unless otherwise ordered, responses to a motion pertaining to discovery shall be filed within three business days of service of the motion.  

9. Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101 shall govern the treatment of information claimed to be confidential and of information that has been determined to be highly confidential.  

10. The Motion to Strike the Five Exhibits Attached to Complainant’s Response in Opposition to Motion to Dismiss for Lack of Subject Matter Jurisdiction filed on July 2, 2015 by the City and County of Denver is denied as moot.  

11. The Parties are held to advisements contained in the Interim Decisions issued in this Proceeding.  

12. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The Motion to Dismiss tolls the time within which Denver must file an answer.  As a result, Denver has not filed its answer to the Complaint.  


�  For the reasons stated in Decision No. R15-0739-I issued in this Proceeding on July 21, 2015, Gray Line may not participate in this Proceeding without legal counsel.  As of the date of this Interim Decision, legal counsel for Gray Line has not entered an appearance.  


�  In support of this contention, Complainant relies on the affidavits of Messrs. Gray, Keelan, and Markin attached to the June 26 Response, apparently for this purpose:  “Adverse use is established where the public has used the road repeatedly for an extended period of time.  See the attached affidavits of [Messrs. Gray, Keelan, and Markin], attesting to the public use of the roads in Red Rocks Park for over 20 years[.]”  June 26 Response at 4.  The ALJ finds that, notwithstanding these affidavits, an evidentiary hearing on jurisdiction is necessary on the issue of whether the transportation at issue occurred and is occurring in intrastate commerce.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The procedural schedule refers to Respondents in order to include Gray Line in the event it retains legal counsel and is permitted to participate in this Proceeding.  


�  By this Interim Decision, the ALJ will shorten response time to a motion pertaining to discovery.  


�  To be clear, the reporter’s certificate does not establish that the legislative tapes that the reporter transcribed were complete copies of the legislative tapes.  
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