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I. STATEMENT

1. On May 29, 2015, Black Hills/Colorado Electric Utility Company. LP (Black Hills, Company, or Applicant), filed a Verified Application (Application) in which the Company seeks Commission approval of its Demand Side Management (DSM) Plan for 2016, 2017, and 2018 (DMS Plan) and Commission approval of changes to the Company’s Electric DSM Cost Adjustment Tariff.  That filing commenced this Proceeding.  

2. On June 3, 2015, the Commission issued its Notice of Application Filed (Notice).  That Notice established an intervention period and contained a procedural schedule.  This Interim Decision will vacate that procedural schedule.  

3. On June 11, 2015, Black Hills filed an Affidavit of Publication of Additional Notice.  On June 22 and 25, 2015, the Company filed proofs of publication.  

4. On July 16, 2015, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ).  

A. Application Deemed Complete and Time for Commission Decision.  

5. On July 16, 2015, by Minute Order, the Commission deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  
6. When it filed the Application, Applicant filed its direct testimony and exhibits in support of the Joint Application.  Absent an Order enlarging the time for Commission decision, § 40-6-109.5(1), C.R.S., provides that the Commission decision in this matter should issue within 120 days of the date on which the Application is deemed complete.  That 120-day date is November 13, 2015.  
7. The ALJ has reviewed the Application and the relief requested, the supporting direct testimony and exhibits, and the interventions.  Based on that review and her experience with litigated proceedings, and taking into account that the ALJ will issue a recommended decision and the Commission may need to issue a decision on exceptions to that recommended decision, the ALJ finds that additional time for Commission decision is required in this matter.  
8. Based on the foregoing and pursuant to § 40-6-109.5(1), C.R.S., the ALJ will extend the time for Commission decision in this matter an additional 90 days.  Thus, absent a further enlargement of time by the Commission
 or Applicant’s waiver of § 40-6-109.5, C.R.S., a Commission decision on the Application should issue not later than February 11, 2016.  
B. Interventions and Amicus Curiae.  

9. The intervention period expired on July 6, 2015.
  

1. Interventions as of Right.  

10. On June 30, 2015, the Colorado Energy Office (OEC) filed its Notice of Intervention of Right.  OEC is an intervenor as of right and a Party in this Proceeding.  

11. On July 9, 2015, Trial Staff of the Commission (Staff) filed (in one document) its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing.  In accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 in that filing Staff identified the Trial Staff and the Advisory Staff.  Staff is an Intervenor as of right and a Party in this Proceeding.  

2. Interventions by Permission.  

12. Rule 4 CCR 723-1-1401(c) governs intervention by permission.  As pertinent here, that Rule provides:  

 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  ...  The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  
Pursuant to Rule 4 CCR 723-1-1500, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought.  
13. On June 26, 2015, the Southwest Energy Efficiency Project (SWEEP) filed its Petition for Leave to Intervene (SWEEP Petition).  As pertinent here, “SWEEP is a regional 
non-profit public interest group working to advance energy efficiency” in Colorado and to “promote more efficient use of our energy resources[.]”  SWEEP Petition at ¶ 1.  In the SWEEP Petition, SWEEP establishes that this Proceeding may substantially affect its pecuniary or tangible interests and that its interests are not otherwise adequately represented.  The SWEEP Petition is unopposed.  SWEEP has demonstrated that it meets the requirements for intervention by permission established in Rule 4 CCR 723-1-1401(c).  By this Interim Decision, the ALJ will grant the SWEEP Petition and will grant SWEEP permission to intervene.  SWEEP is an Intervenor and a Party in this Proceeding.  

14. On June 30, 2015, the Energy Efficiency Business Coalition (EEBC or Coalition) filed (in one document) its Motion to Intervene and Entry of Appearance (EEBC Motion).  The Coalition is a Colorado non-profit corporation; has its headquarters in Golden, Colorado; and has a membership of individuals and businesses throughout Colorado.  As pertinent here, “[m]ember companies of EEBC, as well as EEBC as an organization on behalf of its membership, have business interests in the service territory of Black Hills.”  EEBC Motion at ¶ 3.  In the EEBC Motion, EEBC establishes that this Proceeding may substantially affect its pecuniary or tangible interests, and those of its members, and that its interests are not otherwise adequately represented.  The EEBC Motion is unopposed.  EEBC has demonstrated that it meets the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  By this Interim Decision, the ALJ will grant the EEBC Motion and will grant EEBC permission to intervene.  EEBC is an Intervenor and a Party in this Proceeding.  

15. On July 2, 2015, the Board of Water Works of Pueblo, Colorado (Board) filed its Petition to Intervene (Board Petition).  The Board “is an independent municipal governmental entity ... [that] provides raw and potable water service to its customers inside and outside” the City of Pueblo, Colorado.  Board Petition at ¶ 1.  The Board is an electric customer of Black Hills.  In the Board Petition, the Board establishes that this Proceeding may substantially affect its pecuniary or tangible interests and that its interests are not otherwise adequately represented.  The Board Petition is unopposed.  The Board has demonstrated that it meets the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  By this Interim Decision, the ALJ will grant the Board Petition and will grant the Board permission to intervene.  The Board is an Intervenor and a Party in this Proceeding.  

16. On July 2, 2015, the Fountain Valley Authority (FVA) filed its Petition to Intervene (FVA Petition).  FVA “is an intergovernmental authority formed ... to operate a water pipeline, pumping stations, and a water treatment plant that delivers potable water to” five communities.  FVA Petition at ¶ 3.  FVA is an electric customer of Black Hills.  In the FVA Petition, FVA establishes that this Proceeding may substantially affect its pecuniary or tangible interests and that its interests are not otherwise adequately represented.  The FVA Petition is unopposed.  FVA has demonstrated that it meets the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  By this Interim Decision, the ALJ will grant the FVA Petition and will grant FVA permission to intervene.  FVA is an Intervenor and a Party in this Proceeding.  

17. The intervention period has expired.  Review of the Commission file in this matter reveals that, as of the date of this Interim Decision, no other person has filed an intervention as of right or a motion or petition for leave to intervene by permission.  Review of the Commission file in this matter reveals that, as of the date of this Interim Decision, no person has filed a motion for leave to intervene out-of-time.  

18. The Board, the Coalition, EOC, FVA, Staff, and SWEEP, collectively, are the Intervenors; each individually is an Intervenor.  Public Service and the Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel.  

3. Amicus Curiae.  

19. Rule 4 CCR 723-1-1200(c) governs participation in a Proceeding as an amicus curiae.  As pertinent here, that Rule provides:  

 
A non-party who desires to present legal argument to assist the Commission in arriving at a just and reasonable determination of a proceeding may move to participate as an amicus curiae.  The motion shall identify why the non-party has an interest in the proceeding, shall identify the issues that the 
non-party will address through argument, and shall explain why the legal argument may be useful to the Commission.  An amicus curiae is not a party, and may present a legal argument only, as permitted by the Commission.  The arguments of amicus curiae shall not be considered as evidence in the proceeding and shall not become part of the evidentiary record.  All requests for amicus curiae status may be accepted or declined at the Commission’s discretion.  Unless ordered otherwise, the filing deadlines governing amicus curiae shall correspond to the deadlines applicable to the parties’ opening statements of position, legal briefs or responses to motions.  

20. On July 1, 2015, Energy Outreach Colorado (EOC) filed a Motion to Participate as Amicus Curiae (EOC Motion).  EOC is a nonprofit corporation, the mission of which “is to ensure that low-income Colorado households meet their home energy needs[.]”  EOC Motion at ¶ 1.  EOC seeks to participate as an amicus curiae in this Proceeding “to comment on legal issues raised by the proposed Black Hills ... DSM Plan, including issues that may arise under 
[§ 40-3.2-104, C.R.S.,] and specific impacts that the proposed plan may have on Black Hills 
low-income electric customers within the terms of” § 40-3.2-104(4), C.R.S.  EOC Motion at ¶ 4.  The EOC Motion is unopposed.  EOC has demonstrated that it meets the requirements for permission to participate as an amicus curiae set out in Rule 4 CCR 723-1-1200(c).  By this Interim Decision, the ALJ will grant the EOC Motion and will permit EOC to participate in this Proceeding as an amicus curiae.  

C. Prehearing Conference.  

21. Some of the Intervenors request an evidentiary hearing in this matter.  It is necessary to schedule hearing dates, to establish a procedural schedule, and to discuss other matters in this Proceeding.  To do so, the ALJ will schedule an August 5, 2015 prehearing conference in this Proceeding.  

22. At the prehearing conference, each Intervenor must be prepared to state whether it supports, opposes, or takes no position on the Application.  

23. At the prehearing conference, the Parties must be prepared to discuss:  (a) the date by which each Intervenor will file answer testimony and exhibits; (b) the date by which Applicant will file rebuttal testimony and exhibits; (c) the date by which each Intervenor will file cross-answer testimony and exhibits;
 (d) the date by which each Party will file corrected testimony and exhibits; (e) the date by which each Party will file prehearing motions, including dispositive motions, motions in limine, and motions to strike testimony or attachments;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) the date by which the Parties will file any stipulation
 or settlement agreement
 reached;
 (h) the dates for the evidentiary hearing; and (i) the date by which each Party will file its post-hearing statement of position.  

24. Absent an additional enlargement of time or waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue not later than February 11, 2016.  To allow time for statements of position, responses to statements of position, recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, and taking into consideration the ALJ’s schedule, the hearing in this matter must be concluded not later than October 16, 2015.  

At the prehearing conference, the Parties must be prepared to discuss discovery if the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not sufficient.  The Parties are advised and are on notice that, subject to Rules 4 CCR 723-1-1100 and 
723-1-1101, the ALJ will require a party propounding discovery to serve the discovery requests 

25. on all Parties and will require a party responding to discovery to serve the discovery responses on all Parties.  

26. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential and of information claimed to be highly confidential if the procedures and timeframes contained in Rules 4 CCR 723-1-1100 and 723-1-1101 are not adequate.  
27. At the prehearing conference, a Party may raise any additional issue.  

28. The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, a procedural schedule and hearing dates that are satisfactory to all Parties.  The ALJ requests that Black Hills coordinate the discussions.  

29. The Parties are advised and are on notice that failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the rulings made, the procedural schedule established, the prehearing conference date, and the hearing dates established at the prehearing conference.  

30. The Parties are advised and are on notice that, if they reach agreement on the issues to be discussed at the prehearing conference, they may file a motion to vacate the prehearing conference provided:  (a) the motion is filed not later than close of business on July 31, 2015; (b) the motion contains a proposed procedural schedule, the proposed date for a final prehearing conference (if any), and the proposed hearing dates to which all Parties agree; and (c) the motion addresses the other issues identified in this Interim Decision.  

D. Additional Advisements and Other Matters.  

31. The Parties are advised and are on notice that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available 
on-line at www.dora.colorado.gov/puc.  

32. All Parties are represented by counsel.  The ALJ calls counsels’ attention to the requirement of Rule 4 CCR 723-1-1202(d) that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  
(Emphasis supplied.)  The Parties are advised and are on notice that filings must comply with this requirement
 and with the other requirements found in Commission rules pertaining to filings made with the Commission.  

33. The Parties are advised and are on notice that timely filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed timely with the Commission.  

34. The Parties are advised and are on notice that the Commission has an 
E-Filings System available.  One may learn about -- and if one chooses to do so, may register to use -- the E-Filings System at www.dora.colorado.gov/puc.  

II. ORDER  
A. It Is Ordered That:  
1. Pursuant to § 40-6-109.5(1), C.R.S., the time for Commission decision in this matter is extended an additional 90 days, to and including February 11, 2016.  
2. The Colorado Energy Office is a Party in this Proceeding.  

3. Trial Advocacy Staff of the Commission is a Party in this Proceeding.  

4. The Petition for Leave to Intervene filed on June 26, 2015 by the Southwest Energy Efficiency Project is granted.  

5. The Southwest Energy Efficiency Project is a Party in this Proceeding.  

6. The Motion to Intervene filed on June 30, 2015 by the Energy Efficiency Business Coalition is granted.  

7. The Energy Efficiency Business Coalition is a Party in this Proceeding.  

8. The Petition to Intervene filed on July 2, 2015 by the Board of Water Works of Pueblo, Colorado is granted.  

9. The Board of Water Works of Pueblo, Colorado is a Party in this Proceeding.  

10. The Petition to Intervene filed on July 2, 2015 by the Fountain Valley Authority is granted.  

11. The Fountain Valley Authority is a Party in this Proceeding.  

12. The Motion to Participate as Amicus Curiae filed on July 1, 2015 by Energy Outreach Colorado is granted.  

13. Energy Outreach Colorado may participate as an amicus curiae in this Proceeding.  

14. A prehearing conference is scheduled in this Proceeding as follows:  

DATE:
August 5, 2015  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

15. Consistent with the discussion above, at the prehearing conference, the Parties shall be prepared to discuss the identified matters.  

16. A party’s failure to attend or to participate in the prehearing conference is a waiver of objection to the rulings made during the prehearing conference, the procedural schedule established as a result of the prehearing conference, the prehearing conference date scheduled as a result of the prehearing conference, and the hearing date scheduled as a result of the prehearing conference.  

17. The procedural schedule established in the Notice of Application Filed dated June 3, 2015 is vacated.  

18. The Parties are held to the advisements contained in this Interim Decision. 

19. This Interim Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  The 30-day intervention period expired on Friday, July 3, 2015.  This was a state  holiday.  By operation of law, the intervention period was extended to the close of the following business day.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Cross-answer testimony responds only to the answer testimony of another Intervenor.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  Rule 4 CCR 723-1-1407 governs and pertains to stipulations.  


�  Rule 4 CCR 723-1-1408 governs and pertains to settlement agreements.  


�  This date must be at least five business days before the first day of hearing.  


�  During the course of this proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings or to contact the Parries on procedural matters.  The ALJ will make the notifications and contacts by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  
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