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I. STATEMENT

1. On June 2, 2015, the Motion Pursuant to Section 40-7-116(2), C.R.S., to Amend CPAN and to Waive Response Time was filed by Staff of the Public Utilities Commission of the State of Colorado (Staff).  Staff seeks to amend Civil Penalty Assessment Notice (CPAN) No. 111883 pursuant to§ 40-7-116(2), C.R.S.

2. According to the CPAN, Respondent Bayeral Midekssa was served with a CPAN alleging two violations: operating or offering to operate as a common carrier in intrastate commerce without a Certificate of Public Convenience and Necessity and failing to maintain and file evidence of financial responsibility in sums as required by the Public Utilities Commission.  The CPAN assessed Respondent a total penalty of $13,310.00, including an additional 10 percent surcharge. 
3. The CPAN states that payment of the reduced penalty amount shown in the section “Total Amount If Paid Within 10 Calendar Days” will be accepted by the Commission as full payment of the CPAN, with surcharge, and as acknowledgement of liability.  In this case, the total reduced penalty amount (if paid within ten days) was $6,655.00, including the additional 10 percent surcharge.

4. Based upon subsequent investigation, Staff now alleges that Respondent’s action more properly can be characterized as a violation of Rule 6309(a) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, “No person shall provide luxury limousine service … except on a prearranged charter basis,” rather than § 40-10.1-201(1), C.R.S., “a person shall not operate or offer to operate as a common carrier in intrastate commerce without … a certificate declaring that the present or future  public convenience and necessity requires or will require such operation.” This violation is supported by the presumption, set forth in Rule 6310(a)(III), that Respondent quoted a price for the immediate use of the luxury limousine at or near the point of departure. Accordingly, Staff moves to amend the CPAN, to change Violation No 1. to a Violation Cite of 4 CCR 723-6-6309(a), and “Nature of the Violation” to read, “Providing luxury limousine service without a prearranged charter order.”

5. In addition, Staff’s investigation concluded that Respondent had insurance coverage for Respondent’s luxury limousine operation. Staff no longer wishes to pursue Violation No. 2 alleged in the CPAN.

6. Staff states that Respondent’s substantial rights are not prejudiced by this request.

7. Finally, Staff further requests that the ALJ waive response time to this motion.
8. Rule 1308(c) of the Rules of Practice and Procedure states:

 
The Commission may shorten or waive response time to a motion upon motion of a party or on its own motion upon finding that time is of the essence or that the requested relief is unopposed. The Commission can act immediately where response time is waived and after the expiration of the shortened response time. 

9. Rule 1400(a) states:

 
Before filing a motion, moving counsel shall make a reasonable good faith effort to confer with all parties about the motion and report when the requested relief is unopposed. If no conference has occurred, the reason why shall be stated. 

10. Section 40-7-116(2), C.R.S. states:


A civil penalty assessment notice shall not be considered defective so as to provide cause for dismissal solely because of a defect in the content of such civil penalty assessment notice. Any defect in the content of a civil penalty assessment notice … may be cured by a motion to amend the same filed with the commission prior to hearing on the merits. No such amendment shall be permitted if substantial rights of the person cited are prejudiced.

11. Reviewing Staff’s motion, there is no indication of any attempt to contact Respondent and there is no indication that the requested relief is unopposed. Further, Staff’s request to waive response time provides no basis whatsoever to conclude that time is of the essence. The request to waive response time will be denied. 

12. No response was filed to Staff’s motion. Despite the failure to confer as required by Rule 1400, the motion will not be denied in its entirety. The motion will be deemed unopposed. 

13. Based upon good cause shown for the unopposed request, the motion will be granted conditionally. 

14. By amending the CPAN, Respondent lost the opportunity to pay the reduced amount, as amended, within ten calendar days.  In order to avoid prejudice of substantial rights, Respondent will be given an opportunity to pay the reduced amount, as amended, within ten calendar days of the effective date of this interim decision. Respondent’s rights might otherwise be substantially affected by the amendment reducing the amount from $6,655.00 to $605.00.  
15. In order to permit Respondent the opportunity to pay the reduced amount, as amended, the hearing in this proceeding will be rescheduled.

II. ORDER
A. It Is Ordered That:  
1. Staff of the Public Utilities Commission of the State of Colorado’s (Staff) motion to waive response time is denied. 

2. Staff’s motion pursuant to § 40-7-116(2), C.R.S., to amend Civil Penalty Assessment Notice (CPAN) is granted. 

3. Violation No. 1 of CPAN No. 111883 is amended to read:  “Operating or offering to operate a luxury limousine in intrastate commerce without first having obtained a permit from the Commission.”  
4. Violation No. 2 of CPAN No. 111883 is dismissed.

5. Respondent Bayeral Midekssa may pay the reduced amount, as amended (i.e., $605.00), within ten calendar days of the effective date of this interim decision subject to the remaining terms and conditions expressed in CPAN No. 111883.

6. The hearing scheduled to commence in this matter on July 13, 2015 is vacated.
7. The hearing in this matter shall be rescheduled at the following date, time, and place:  

DATE:

July 22, 2015 

TIME:

1:30 p.m.  

PLACE:
Commission Hearing Room
 



1560 Broadway, Suite 250
 



Denver, Colorado

8. This Interim Decision is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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