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I. STATEMENT  

1. On January 23, 2015, Daniel Wink (Complainant) filed a Complaint against Midnight Recovery LLC (Midnight Recovery or Respondent).  That filing commenced this proceeding. 
2. On January 26, 2015, a hearing was set in this matter for April 6, 2015. 
3. On February 4, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ). 

4. On February 13, 2015, Midnight Recovery filed their Answer to the Complaint (Answer).  The Answer included both specific and general denials of the allegations in the Complaint.
5. On February 20, 2015, by Decision No. R15-0176-I, the evidentiary hearing scheduled for April 6, 2015 was vacated and a prehearing conference was scheduled for March 17, 2015.

6. At the prehearing conference an evidentiary hearing was scheduled for June 16, 2015. 

7. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Mr. Daniel Wink, Ms. Tasha Osborn, and Mr. Antonio Rivera for the Complainant; and Mr. Sean Swanson on behalf of Respondent.  Exhibits 1 and 2 were offered and admitted. The ALJ sua sponte took administrative notice of all of the filings made in the proceeding.

8. In reaching this Recommended Decision the ALJ has considered all arguments presented by the parties, including those arguments not specifically addressed in this Decision.  Likewise, the ALJ has considered all evidence presented at the hearing, even if the evidence is not specifically addressed in this Decision.
9. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

10. Mr. Daniel Wink, the Complainant, lives in Hutchison, Kansas.  

11. On October 28, 2014, Mr. Wink had to make a court appearance in Colorado. Mr. Wink traveled to Colorado in a 1999 Ford Ranger truck (Ranger truck). He decided to stay until the first of December. 

12. The Ranger truck is owned by Mr. Antonio Rivera.  Mr. Rivera is a master stylist at JC Penny and lives in Hutchison, Kansas.  

13. Mr. Wink had the Ranger truck put in Mr. Rivera’s name so his ex-wife would not find out he owned a truck due to issues concerning child support.

14.  On November 26, 2014, the Ranger truck was towed from 1205 S. Chelton Road
 in Colorado Springs by Midnight Recovery. The Ranger truck was towed due to being parked in a fire lane. Hearing Exhibit 1, p.1.
15. On November 29, 2014, Mr. Rivera sent a fax to Midnight Recovery.  The fax gave permission for the Ranger truck to be released to Mr. Wink. 

16. On December 1, 2014, Mr. Wink paid $296.96 to Midnight Recovery for the vehicle to be released.  

17. Mr. Wink asked Midnight Recovery to tow the Ranger truck back to 
1205 S. Chelton Road in Colorado Springs because it was inoperable.  Midnight Recovery declined to tow the Ranger truck to that location because it was inoperable.  Midnight Recovery has a contract with the apartment complex to tow inoperable vehicles. Midnight Recovery refused to tow the vehicle to that location to only have to tow it again. Midnight Recovery did offer to jump start the Ranger truck, but Mr. Wink declined.

18. Mr. Wink had a different towing service tow the Ranger truck back to 
1205 S. Chelton Road.

19. Midnight Recovery’s contract with the apartment complex located at to 
1205 S. Chelton Road in Colorado Springs calls for visibly inoperable vehicles to be towed after 24-hour notice. See Respondent’s Answer.
20. Midnight Recovery patrols the apartment complex located at to 1205 S. Chelton Road and looks for vehicles that do not move.  A rock was placed on the Ranger truck to determine if the truck moved.   

21. On December 16, 2014, at 3:00 a.m. a sticker was placed on the Ranger truck stating that the vehicle would be towed due to being inoperable.  The rock had been on the tire for more than two weeks. 

22.  On December 18, 2014, the Ranger truck was towed from 1205 S. Chelton Road by Midnight Recovery.

23. No one has paid to release the Ranger truck as of the date of the hearing.

24. Midnight Recovery has had the Ranger truck checked by a mechanic. The mechanic told Midnight Recovery that the clutch is out on the Ranger truck making it inoperable.

II. ISSUE

25. Did Midnight Recovery have proper authorization to tow the Ranger truck on December 18, 2014? 

26. Mr. Wink argues that the Ranger truck was operable and therefore should not have been towed on December 18, 2014.  Mr. Wink argues that the Ranger truck only required a jump and gasoline when it was released by Midnight Recovery on December 1, 2014 and was driven many times between December 1, 2014 and December 18, 2014.   Mr. Wink seeks the release of the Ranger truck without payment to Midnight Recovery.

27. Midnight Recovery argues that the Ranger truck was inoperable and that was shown by the rock not moving from the truck’s tire for over two weeks. Midnight Recovery further argues that under the terms of the contract with the apartment complex at 
1205 S. Chelton, Road, Midnight Recovery properly towed the Ranger truck on December 18, 2014.

III. DISCUSSION 

A. Applicable Law

28. The Commission has jurisdiction over this Complaint pursuant § 40-6-108, C.R.S.

Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent 
of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because he commenced the proceeding and is the proponent of the order as to the Complaint.
  
Rule 1500 states:  “The burden of proof and the initial burden of going forward shall be on the 

29. party that is the proponent of a decision, unless previously agreed to or assumed by a party.  The proponent of the order is that party commencing a proceeding …”
    
30. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

31. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ” Commission Decision No. C08-1182, Proceeding No. 07A-265E issued November 14, 2008, citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992)
B. Credibility

32. The evidence presented in this proceeding was conflicting.  It is proper to examine each of the witnesses as to their credibility.

33. Mr. Wink is the complainant in this proceeding. 

34. Mr. Wink does not contest that the Ranger truck was towed on November 26, 2014 for being in a fire lane. When asked why the Ranger Truck was parked in the fire lane, Mr. Wink stated that the battery was drained and it didn’t have gas in it. Hearing Transcript p. 19, l. 9-17. 
35. Mr. Wink also testified to financial difficulties. Mr. Wink had the Ranger truck towed back to his daughter’s apartment complex on December 1, 2014.  It defies logic that Mr. Wink, facing financial difficulties would choose the most expensive way to release his vehicle from Midnight Recovery after previously determining that the battery was dead and the Ranger truck was out of gas. 

36. Yet Mr. Wink, with full knowledge that the Ranger truck needed gas and a jump, failed to bring gas and declined the offer from Midnight Recovery to jump start the Ranger truck. Logically, the only reason to have the vehicle towed upon release is if you have knowledge the Ranger truck is inoperable even with gas and a jump.  

37. Mr. Wink admitted under oath that he has perpetrated a fraud against the District Court in Colorado for financial gain. Mr. Wink stated that the Ranger truck had been placed in Mr. Rivera’s name in order to hide the asset in a child support dispute. Mr. Wink’s testimony must be viewed in this light.   Hearing Transcript p. 27, l. 13-20.
38. The testimony of Mr. Wink was at times contrary to logic. This testimony coupled with a past history of frauds committed upon Colorado courts leads to the conclusion that Mr. Wink’s testimony was not credible.

39. Ms. Osborn is the daughter of Mr. Wink.

40. Ms. Osborn testified the Ranger truck was left in the fire lane prior to the November 26, 2014 tow.  Ms. Osborn stated that Mr. Wink was pulling out to take her to work when the truck died due to the battery not working.  She stated that they then pushed the Ranger truck to the fire lane. Hearing Transcript p. 30, l. 15-22.  This testimony conflicts with Mr. Wink’s testimony. Mr. Wink did not testify to any battery issues after pulling the truck out while taking his daughter to work.   Mr. Wink testified that the Ranger truck would not start due to being out of gasoline and by trying to start the vehicle drained the battery.

41. Ms. Osborn first stated that the Ranger truck was jumped about six times. She later retracted that and stated that it was from the time he visited at Thanksgiving.  When it was pointed out that the first tow occurred on November 26, 2014, her testimony changed to only one jump while in the State of Colorado.   

42. When first asked, under cross-examination, if she had any knowledge of the Ranger truck being started after it was returned to the apartment complex on December 1, 2014, Ms. Osborn stated, “um no I don’t.” Hearing Transcript p. 30, l.1.
43. Yet when the ALJ asked the same question, Ms. Osborn stated “He would take me to work, down to my friend’s house, pretty much wherever I wanted to go.” Hearing Transcript p. 33, l. 6-11.  

44. Ms. Osborn also submitted a letter at the prehearing conference.
  In the letter, Ms. Osborn stated that Mr. Wink did not stay with her on one of the weekends and that her 
step-mother used the truck to move a bed. There was no mention by any witness of this event during the hearing.

45. It is also noted that the letter submitted by Ms. Osborn was printed with the file name “dadsbullshit” at the top of the page. Ms. Osborn explained that the file was named this since she did not like that “he made me do all kinds of stuff for him.” Hearing Transcript p. 34, l. 14-18.
46. Ms. Osborn’s testimony was at times confused, contradictory, and forced. Ms. Osborn’s testimony was not credible.

47. Mr. Rivera is a friend of Mr. Wink and also lives in Hutchinson, Kansas. 

48. Mr. Rivera testified that he was unaware of any mechanical issues with the Ranger truck. Hearing Transcript p. 42, l. 1-3.  But later stated that the Ranger truck needed to have a battery jump a couple of times. Hearing Transcript p. 45, l. 14-18.

49. Mr. Rivera was not in Colorado at the time the Ranger truck was towed. Mr. Rivera’s testimony was credible but is of limited relevance.
50. The narrative contained in the Answer filed by Midnight Recovery is the same as the testimony given by Mr. Swanson.

51. The evidence provided by Midnight Recovery was incomplete. It would have been helpful to have presented the report from the mechanic stating the Ranger truck was inoperable or a photo with a rock placed on the Ranger truck’s tire. Yet the testimony of Mr. Swanson was consistent. 

52. Although the evidence presented by Midnight Recovery could have been more complete, the testimony of Mr. Swanson was consistent and credible.

IV. CONCLUSION

53. The testimony of Mr. Wink and Ms. Osborn was not credible.

54. The testimony of Mr. Swanson was credible and more persuasive as to the events that transpired between November 26, 2014 and December 18, 2014.

55. The Complainant has not met his burden in this proceeding. The complaint is denied. 

III. ORDER  

A. The Commission Orders That:  

1. The formal complaint filed by Daniel Wink against Respondent Midnight Recovery LLC on January 23, 2015, is denied. 

2.  Proceeding No. 15F -0058TO is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� This is the address of the apartment complex where Mr. Wink’s daughter resides.


� 	§ 24-4-105(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� Administrative Notice was taken of this letter.
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