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I. STATEMENT  

1. On April 14, 2014, Development Recovery Company LLC (DRC) on behalf of the Ryland Group filed a Complaint against Public Service Company of Colorado (Public Service).  This filing commenced Proceeding No. 14F-0336EG.

2. On April 18, 2014, the Public Utilities Commission (Commission) issued an Order to Satisfy and Answer in Proceeding No. 14F-0336EG. 
3. On April 23, 2014, by Minute Order, the Commission referred Proceeding No. 14F-0336EG to an Administrative Law Judge (ALJ). 
4. On April 24, 2014, DRC on behalf of Richmond American Homes of Colorado, Inc. filed a Complaint against Public Service. This filing commenced Proceeding 
No. 14F-0404EG
5. The procedural history of this proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. On January, 20, 2015, DRC prefiled the direct testimony of Mr. Richard A. Barton and Mr. Lane Kollen.

7. On February 3, 2015, Public Service filed its Motion in Limine (Motion) and Motion to Vacate Current Procedural Schedule and Motion to Shorten Response Time.

8.  On February 13, 2015, by Interim Decision No. R15-0156-I, the Motion to Vacate Current Procedural Schedule was granted. 

9. On February 17, 2015, DRC filed its Response to Public Service’s Motion in Limine.
II. MOTION IN LIMINE
A. Argument of Public Service
10. Public Service argues that much of the prefiled testimony of DRC exceeds the scope of the proceeding or requests relief already dismissed or withdrawn from this proceeding.
11. Public Service points out that only four
 of the six claims of relief remain from the in the initial Complaint filed in each proceeding. They are as follows:

1.
First Claim for Relief subtitled “Failure to Abide by Line Extension Refund Tariffs.”
2.
Second Claim for Relief subtitled “Violation of 4 CCR 723-3-3210’s and 723- 4-4210’s Due Diligence in Reporting Requirement.”
3.
Fifth Claim for Relief subtitled “Inappropriate offset of Construction Allowance for Service Laterial.”
4.
Sixth Claim for Relief subtitled “Claim for Accounting.”
12. Public service moves to strike all testimony  which:

1.
collaterally attack[s] prior Commission Decisions and approvals by inappropriately challenging the reasonableness of the rates or charges found in Company’s line extension tariffs, and/or 
2.
challenge[s] the reasonableness of the Company’s Commission-approved tariffs by alleging harm based-on the absence of detail DRC would like to see in the tariffs.
Motion p. 7-8.  Footnotes 23 and 24 omitted.
13. Public Service characterizes prefiled testimony to be stricken as either attacking the reasonableness of prior Commission decisions, irrelevant legal testimony, a request for new accounting systems, representations for all line extension customers, allegations already dismissed, or inappropriate testimony not otherwise characterized. Public Service Motion Attachment 1.
B. Argument of DRC

14. DRC argues that § 40-6-108(1)(a), C.R.S., cited by Public Service as authority that the prefiled testimony is beyond the scope of the proceeding, is not a bar to the admissibility of testimony and should not be used for that purpose.   

15. DRC addresses Public Service’s characterizations of the testimony proposed to be stricken. 

16.  DRC states that it may argue that the tariffs “were not clear or reasonable as part of an overall argument that Public Service did not follow its tariffs, and took advantage of the tariff’s lack of clarity.” DRC Response p. 5.
17. DRC argues that the portion of Mr. Kollen’s
 testimony characterized by Public Service, as irrelevant legal testimony is relevant as to DRC’s request for an accounting and whether Public Service complied with line extension tariffs.

18. DRC argues that testimony regarding an accounting of refunds due in the applicable tariff is mischaracterized as a request for a new accounting system.  DRC states that this testimony is relevant as to any refunds due DRC under the appropriate tariff.

19. DRC argues that testimony regarding the gross embedded investment per customer, characterized by Public Service as allegations already dismissed, should be allowed since it is part of Public Service’s tariff. 

III. DISCUSSION
A. Applicable Law

20. Rule 1501(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1, requires the Commission, to the extent practical to conform to the Colorado Rules of Evidence.  However, Rule 1501(a) is explicit that the Commission is not bound to the technical rules of evidence and that the Commission may receive and consider evidence not admissible under the rules of evidence.  Thus, the Commission has discretion to admit or refuse to admit evidence.
21. A motion in limine is addressed to the discretion of the hearing officer. Zager v. Colorado Dep’t of Revenue, 718 P.2d 546, 548 (Colo. App. 1986). 

22. Under § 40-6-108, C.R.S:

(1) (a) Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.
(b) No complaint shall be entertained by the commission, except upon its own motion, as to the reasonableness of any rates or charges of any gas, electric, water, or telephone public utility, unless the same is signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than twenty-five customers or prospective customers of such public utility.
B. Reasonableness of Rates or Charges

23. Under § 40-6-108(1)(b), C.R.S., no complaint shall be entertained by the Commission except on its own motion unless the complaint is signed by the mayor or the president or chairman of the board of trustees or a majority of the council, commission, or other legislative body of the county, city and county, city, or town, if any, within which the alleged violation occurred, or not less than 25 customers or prospective customers of such public utility. 
24. DRC argues that § 40-3-102, C.R.S., provides the Commission the authority to ensure rates are just and reasonable. 

25. DRC is correct that § 40-3-102, C.R.S., does provide this broad authority to the Commission to ensure that rates are just and reasonable.  But § 40-3-102, C.R.S., does not provide this authority to DRC in a complaint filing to question the reasonableness of established tariffs.  Section 40-6-108(1)(b), C.R.S., reiterates that it is the Commission who has the authority, on its own motion, to challenge the reasonableness of tariffs while at the same time denying the ability of a single individual absent additional requirements
.  

26. The complaint filed by DRC in the instant proceeding does not meet the requirements of § 40-6-108(1)(b), C.R.S., to allow the consideration of the reasonableness of rates or charges.  The complaint is statutorily limited to violations of any provision of law or of any order or rule of the Commission.
27. Any testimony concerning the reasonableness of rates or charges is irrelevant and would be a waste of the time and resources of all parties. Public Service should not waste time and resources on arguments that the Commission cannot provide relief.

28. The undersigned ALJ has reviewed the testimony Public Service characterizes as attacking the reasonableness of rates. Appendix A is attached hereto providing the testimony to be stricken for challenging the reasonableness of rates or charges.

29. The undersigned ALJ also finds that testimony concerning allegations and requests for relief that has been dismissed should be stricken. Public Service should not waste time and resources on arguments that the Commission cannot provide relief. Appendix A is attached providing the testimony to be stricken for containing testimony concerning allegations and requests for relief that has been dismissed.

30. The Motion is denied for the testimony characterized by Public Service as irrelevant legal testimony, a request for new accounting systems, representations for all line extension customers, or inappropriate testimony not otherwise characterized.  Public Service has not demonstrated that these aspects of DRC testimony should be stricken.

IV. STATUS CONFERENCE
31. A new procedural schedule needs to be set in this proceeding. 

32. A status conference shall be scheduled to set a new procedural schedule in this proceeding and address any other issues. 

V. ORDER  

A. It Is Ordered That:  

1. A status conference in this matter is scheduled as follows:  

DATE:
June  23, 2015  

TIME:
11:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. The Motion in Limine filed by Public Service Company of Colorado on February 3, 2015 is granted in part and denied in part.

3. The testimony listed on Appendix A, attached to this Decision, is stricken from the prefiled testimony of Mr. Richard A. Barton and Mr. Lane Kollen.

4. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Claim no. 4 was dismissed by an earlier decision in both proceedings and claim no. 3 was withdrawn by the Complainant.


� No portion of Mr. Barton’s testimony was characterized as irrelevant legal testimony by Public Service.


� This interpretation prevents a utility from having to address an unlimited amount of complaints from individual ratepayers who would question the reasonableness of a tariff.
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