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I. STATEMENT  
1. On February 26, 2015, by Decision No. C15-0189, the Colorado Public Utilities Commission (Commission) issued (in one document) a Formal Complaint and Order to File Answer or Other Response (Complaint).  The Complaint names HummersofVail Inc., 
doing business as VailTaxiService &/or ECOLimoOfVail &/or VailLuxuryLimo &/or VansToVailValley (HummersofVail or Respondent), as the Respondent.  The Complaint commenced this Proceeding.  
2. On February 26, 2015, the Commission served the Complaint, by first-class U.S. mail, on Respondent at Respondent’s Avon, Colorado mailing address on file with the Commission.  Respondent has acknowledged receipt of the Complaint.
  

3. By Decision No. C15-0189, the Commission referred this matter to an Administrative Law Judge (ALJ).  
4. In Decision No. C15-0189 at Ordering Paragraph No. 1, the Commission designated Trial Staff of the Commission (Staff) as the party to appear in support of the Complaint.  Staff is a party in this Proceeding.  

5. On March 5, 2015, counsel for Staff entered their appearance in this matter.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the trial Staff and the advisory Staff in this Proceeding.  On May 13, 2015, Staff filed an amended Rule 4 CCR 723-1-1007(a) notice.  

6. HummersofVail is a party in this Proceeding.  Staff and Respondent, collectively, are the Parties.  Staff and Respondent are each represented by legal counsel.  

A. Unopposed Motion for Reconsideration of Decision.  

7. Rule 4 CCR 723-1-1201(a) requires that a party in an adjudication before the Commission be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity provided the requirements in § 13-1-127, C.R.S., are met.  The Commission has held that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if an exception does not apply, there are two consequences:  first, filings made by a non-attorney on behalf of the party are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in the Proceeding (e.g., in a hearing, a prehearing conference, or an oral argument).  

8. On March 2, 2015, for the reasons stated in Decision No. R15-0198-I, the ALJ ordered HummersofVail to retain counsel in this Proceeding.  The ALJ also ordered the attorney for HummersofVail to enter an appearance in this Proceeding not later than March 11, 2015.  

9. Decision No. R15-0198-I contained the following relevant advisements:  

 
[HummersofVail] is advised and is on notice that it will not be permitted to participate in this Proceeding without an attorney.  

 
[HummersofVail] is advised and is on notice that this case will proceed without [HummersofVail’s] participation if [HummersofVail] is not represented by an attorney and if [HummersofVail’s] attorney does not enter an appearance in accordance with this Interim Decision.  

Decision No. R15-0198-I at ¶¶ 16-17 (bolding in original); see also id. at Ordering Paragraph No. 3 (same).  

10. On March 2, 2015, by first-class mail, the Commission mailed Decision 
No. R15-0198-I to HummersofVail at the Avon, Colorado mailing address on file with the Commission.  HummersofVail has acknowledged receipt of Decision No. R15-0198-I.  

11. No attorney entered an appearance in this Proceeding on behalf of HummersofVail on March 11, 2015.  Consequently, on March 13, 2015 by Decision 
No. R15-0240-I, the ALJ prohibited HummersofVail from participating in this Proceeding.  In that Interim Decision, the ALJ stated:  “[HummersofVail] is advised and is on notice that if [HummersofVail’s] counsel enters an appearance in this Proceeding and if that legal counsel makes an appropriate motion, the ALJ will reconsider this ruling.”  Decision No. R15-0240-I at ¶ 14 (bolding in original).  The ALJ also stated that all decisions issued in this Proceeding would be served on Respondent.  
12. On March 13, 2015, by first-class mail, the Commission mailed Decision 
No. R15-0240-I to HummersofVail at the Avon, Colorado mailing address on file with the Commission.  HummersofVail has acknowledged receipt of Decision No. R15-0240-I.  

13. On March 27, 2015, by Decision No. R15-0291-I, the ALJ scheduled the evidentiary hearing in this matter for May 13, 2015.  In that Interim Decision, the ALJ stated:  “[HummersofVail] is advised and is on notice that, in accordance with Decision 
No. R15-0240-I, if [HummersofVail’s] counsel enters an appearance in this Proceeding and files an appropriate motion, the ALJ will reconsider the ruling in Decision No. R15-0240-I.”  Decision No. R15-0291-I at ¶ 14 (bolding in original).  

14. On March 27, 2015, by first-class mail, the Commission mailed Decision 
No. R15-0291-I to HummersofVail at the Avon, Colorado mailing address on file with the Commission.  HummersofVail has acknowledged receipt of Decision No. R15-0291-I.  

15. On May 8, 2015, HummersofVail filed an Unopposed Motion for Reconsideration of Decision and Acceptance of Entry of Appearance (May 8 Motion).  

16. In the May 8 Motion at ¶ 1, HummersofVail represents that Staff does not oppose the relief sought.  As the May 8 Motion is unopposed and no party will be prejudiced, the ALJ will waive response time to the May 8 Motion.  

17. In the May 8 Motion at ¶ 12, HummersofVail “acknowledges that the Complaint and prior [Interim] Decisions were properly mailed to its mailing address[.]”  HummersofVail’s mailing address is a post office box.  Due to the circumstances detailed in the May 8 Motion, HummersofVail did not check its post office box for mail on a regular basis; did not obtain the Complaint and the Interim Decisions until April 16, 2015; and, thus, was unaware of the Complaint and the subsequent Interim Decisions until April 16, 2015.  When it became aware of the decisions, HummersofVail retained legal counsel in this Proceeding.  

18. HummersofVail seeks reconsideration of Decision No. R15-0240-I’s prohibition against HummersofVail’s participation in this Proceeding.  HummersofVail states that it has retained legal counsel and that  

[a]llowing Respondent to retain legal representation, and thereby allowing it to defend itself and its livelihood, will ensure that all parties are adequately represented and given the opportunity to present evidence in support of their positions.  

May 8 Motion at ¶ 14.  
19. The ALJ finds that the May 8 Motion states good cause.  In addition, the May 8 Motion is unopposed.  The ALJ finds that granting the May 8 Motion will not prejudice any party and will permit Respondent to participate in this case.  

20. The ALJ will grant the May 8 Motion; will reconsider Decision No. R15-0240-I; will accept the Entry of Appearance on behalf of HummersofVail; and will permit HummersofVail, which is now represented by legal counsel, to participate in this Proceeding.
  

B. Motion for Continuance.  

21. By Decision No. R15-0291-I, the ALJ scheduled a May 13, 2015 evidentiary hearing in this matter.  The hearing date was selected without input from Respondent because, at the time, Respondent was not represented by legal counsel and could not participate in this matter.  Decision No. R15-0259-I at ¶ 10.
  

22. The May 8 Motion did not address the issue of the effect (if any) that granting the May 8 Motion would have on the scheduled hearing date.  By the electronic mail sent on May 11, 2015 at 12:48 p.m., the ALJ directed the Parties to confer and to report (not later than May 11, 2015 at 4:00 p.m.) whether the Parties wished to proceed with the scheduled evidentiary hearing.  

23. By electronic mail, the Parties reported that they were unable to reach agreement concerning the May 13, 2015 evidentiary hearing:  Staff wished to proceed with the scheduled hearing, and Respondent wished to have a continuance.  As a result and to put the issue on the record, by electronic mail sent on May 11, 2015 at 4:28 p.m., the ALJ ordered Respondent -- if it elected to seek a continuance of the scheduled hearing
 -- to file a motion not later than May 12, 2015 at 11:00 a.m. and to provide a copy of the motion to counsel for Staff and to the ALJ.  In that electronic mail, the ALJ ordered Staff -- if a motion for continuance was filed -- to file its response to the motion not later than May 12, 2015 at 3:30 p.m. and to provide a copy of the response to counsel for Respondent and to the ALJ.
  

24. On May 12, 2015 and in advance of the deadline, Respondent submitted a Motion for Continuance of May 13, 2015 Evidentiary Hearing (Motion for Continuance).  On May 12, 2015 and in advance of the deadline, Staff submitted its Response to Respondent’s Motion for Continuance (Staff Response) in which Staff opposes the Motion for Continuance.  For the reasons discussed below, the ALJ will grant the Motion for Continuance and will vacate the May 13, 2015 evidentiary hearing.
  

25. Citing Colorado Rule of Civil Procedure 121, § 1-11, HummersofVail states that a request for continuance may be granted on a showing of good cause.  As good cause for granting the requested continuance, HummersofVail asserts:  (a) the same factors that constituted good cause for granting the May 8 Motion constitute good cause to continue the hearing; (b) because Respondent previously was unrepresented, Respondent has not filed its answer or other response to the Complaint; (c) without a continuance, “Respondent will not have adequate time and information to defend itself” (Motion for Continuance at ¶ 6) because there has been no opportunity to investigate (e.g., to conduct discovery on) the claims made in the Complaint and the affidavit supporting the Complaint; and this will prejudice Respondent; (d) a continuance will promote judicial efficiency because it “will allow the parties to provide more concise and cogent hearing presentations” (Motion for Continuance at ¶ 6); (e) the seriousness of the remedy sought in this case (i.e., revocation of Respondent’s permit) warrants allowing Respondent adequate time to prepare its defense; and (f) this Proceeding has been pending for only about ten weeks, and this is the first continuance sought in this matter.  

26. Respondent also asserts that granting a continuance will not prejudice any party.  First, Respondent states that,  

as can be further shown, Respondent’s websites do not offer taxi service anywhere on them, and thus there is no threat of harm to the public by a continuance.  

Motion for Continuance at ¶ 7.  Second, Respondent states that a continuance will allow full development of the facts and the record.  
27. In its Response, Staff agrees that the applicable standard for granting a continuance is good cause.  Staff opposes the Motion for Continuance, however, because Respondent has not shown good cause to grant the requested continuance.  

28. Staff asserts that “Respondent’s dilatory tactics are not due to any unforeseen circumstance that justifies a continuance.”  Staff Response at ¶ 2.  As support, Staff states:  

· This entire proceeding arose because of Respondent’s continued disregard of the Commission’s rules and orders.  

· This matter has been pending for some time, and Staff has committed resources to preparation for the [May 13, 2015] hearing date.  

· Respondent’s counsel first contacted Staff on April 27, 2015, yet waited another ten days -- until less than one week prior to hearing -- to file its Motion for Reconsideration.  

· Respondent’s belated notice of this proceeding, by its own admission, 
is due to its failure to check its mail on a regular basis.  It had no reason for this failure, other than avoiding the inconvenience of visiting the 
mail center during business hours and waiting in line.  Motion for Reconsideration, at ¶¶ 12-13.  

Staff Response at ¶ 10.  Staff also asserts that “[r]equiring a motor carrier to pay minimal attention to its business by regularly checking [its] mailbox is a trivial intrusion on Respondent’s time” (id. at ¶ 11), and Respondent’s “inaction cannot be characterized as ‘excusable’” (id. at ¶ 12).  Given the absence of good cause, Staff requests that the Motion for Continuance be denied.  
29. As the proponent of the Motion for Continuance, Respondent must establish good cause for granting a continuance.  The ALJ finds that Respondent has shown good cause for the requested continuance.  The ALJ will grant the Motion for Continuance.  

30. First, the Complaint identifies the following as an issue for determination at hearing:  “Whether the Commission should revoke [HummersofVail’s] permit pursuant to 
§ 40-10.1-112, C.R.S., for violation of Commission decisions[.]”  Decision No. C15-0189 at Ordering Paragraph No. 2.d.  

31. Rule 4 CCR 723-6-6008
 pertains to revocation.  Rule 4 CCR 723-6-6008(d) establishes a period of ineligibility following a revocation and provides in relevant part:  

 
(I)
A motor carrier whose certificate or permit is revoked shall be ineligible to be issued another certificate or permit for at least one year from the date of such revocation or for such additional period of time as the Commission may in its discretion determine to be appropriate.  

* * *  
 
(III)
In the case of an entity other than an individual, such period of ineligibility shall also apply to all principals, members, owners, managers, officers, and directors of the entity, without regard to capacity in the same or different entity during the period of ineligibility.  

(Italics and underlining supplied).  Thus, if Staff proves its case and if the ALJ finds that revocation is the appropriate remedy,
 revocation of Respondent’s permit will create a period of ineligibility both for Respondent and for Respondent’s “principals, members, owners, managers, officers, and directors[.]”  In addition, for Respondent’s “principals, members, owners, managers, officers, and directors[,]” the period of ineligibility may apply even if they have another capacity in another entity.
  
32. Given the period of ineligibility and the apparent scope of the ineligibility that follow from a revocation, Respondent must have a reasonable opportunity to prepare its defense in this Proceeding.  Granting the Motion for Continuance and vacating the scheduled evidentiary hearing are necessary to provide, and will provide, that reasonable opportunity.  

33. Second, denying the Motion for Continuance would hamper significantly Respondent’s ability to formulate and to present its defense in this Proceeding.  

34. Third, Respondent asserts that granting a continuance will not prejudice any party due, in part, to the absence of a threat of harm to the public.  Motion for Continuance at ¶ 7.  Although it had the opportunity to do so, Staff did not address or respond to this assertion.  Thus, Respondent’s assertion on this point stands unrebutted and unrefuted.
  

35. Fourth and finally, this Proceeding has been pending for fewer than three months; this is the first request for continuance; and the Motion for Continuance is a good faith request that is not interposed for purposes of delay.  

36. For these reasons, the Motion for Continuance will be granted; and the May 13, 2015 evidentiary hearing will be vacated.  

C. Respondent to Make Filing.  

37. The Commission issued Decision No. C15-0189 on February 26, 2015.  That Decision, at Ordering Paragraph No. 2, ordered Respondent to file, not later than March 18, 2015, its answer or other response to the Complaint.  Thus, the Commission gave Respondent 20 days within which to make its filing.  As of the date of this Interim Decision and for the reasons discussed supra, Respondent has not filed an answer or other response.  

38. As discussed above, Respondent stated that a continuance would allow time to file an answer or other response to the Complaint.  The ALJ agrees that Respondent should have a reasonable opportunity to file its answer or other response.  

39. Respondent has been aware of this Proceeding since at least April 16, 2015.  Respondent’s counsel were retained not later than, and have been aware of this Proceeding since at least, April 27, 2015, which is the date on which Respondent’s counsel first contacted Staff’s counsel concerning this matter.  

40. To allow Respondent 20 days following the retention of counsel within which to file its answer or other response to the Complaint, the ALJ will order Respondent to file, not later than May 18, 2015, its answer or other response.  Respondent is advised and is on notice that the ALJ will not grant an extension of time within which to file the answer or other response without a showing of very great good cause.  

D. Advisements.  

41. The Parties are advised and are on notice that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available 
on-line at dora.colorado.gov/puc.  

42. The Parties are advised and are on notice that a document is filed with the Commission on the date that the Commission receives the document.  If a document is placed in the mail on the date on which the document is to be filed, the document is not timely filed.  

43. The Parties are advised that the Commission has an E-Filings System available.  One may learn about, and -- if one chooses to do so -- may register to use, the E-Filings System at dora.colorado.gov/puc.  

44. The ALJ calls counsel’s attention to Rule 4 CCR 723-1-1202(d), which requires that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  

(Emphasis supplied.)  The Parties are advised and are on notice that filings must comply with this requirement.
  

II. ORDER  
A. It Is Ordered That:  
1. The Unopposed Motion for Reconsideration of Decision and Acceptance of Entry of Appearance, which motion was filed on May 8, 2015 by HummersofVail Inc., doing business as VailTaxiService &/or ECOLimoOfVail &/or VailLuxuryLimo &/or VansToVailValley (HummersofVail), is granted.  

2. The Entry of Appearance, which was filed on May 8, 2015 by counsel for HummersofVail, is accepted.  

3. Consistent with the discussion above, the prohibition against HummersofVail participating in this Proceeding (see Ordering Paragraphs No. 1 and No. 2 of Decision 
No. R15-0240-I) is reconsidered.  

4. Consistent with the discussion above, HummersofVail, which is now represented by legal counsel, may participate in this Proceeding.  

5. The Motion for Continuance of May 13, 2015 Evidentiary Hearing, which motion was filed on May 12, 2015 by HummersofVail, is granted.  

6. The evidentiary hearing in this Proceeding scheduled for May 13, 2015 is vacated.  

7. Not later than May 18, 2015, HummersofVail shall file its answer or other response to the Formal Complaint and Order, which is Decision No. C15-0189.  

8. Response time to the Unopposed Motion for Reconsideration of Decision and Acceptance of Entry of Appearance is waived.   

9. Response time to the Motion for Continuance of May 13, 2015 Evidentiary Hearing is shortened to 3:30 p.m. on May 13, 2015.  
10. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

11. This Interim Decision is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This is discussed infra.  


�  That Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  By electronic mail sent on May 11, 2015 at 12:48 p.m., the ALJ advised the Parties of these rulings.  This Interim Decision memorializes the May 11, 2015 rulings.  


�  That Interim Decision was issued on March 19, 2015 in this Proceeding.  


�  Contrary to Staff’s assertion in its Response to Motion for Continuance at ¶ 1, the ALJ did not “suggest[] that [Respondent] move to continue the hearing on the day before the scheduled May 13, 2015 hearing date.”  The ALJ established the deadline for filing a motion for continuance and the deadline for filing a response.  The ALJ established the filing deadlines so that, in the event Respondent chose to file a motion for continuance, the ALJ could rule on the motion in advance of the scheduled hearing date.  


�  Among other things, this ruling shortened the response time to a motion for continuance.  This Interim Decision memorializes that ruling.  


�  By electronic mail sent on May 12, 2015 at 4:52 p.m., the ALJ advised the Parties of these rulings.  This Interim Decision memorializes the May 12, 2015 rulings.  


� This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  This is a statement of one possible outcome.  In making this statement, the ALJ makes no determination or finding -- and intends to make no determination or finding -- at this time as to the outcome of this Proceeding.  


�  In making this statement, the ALJ makes no determination or finding -- and intends to make no determination or finding -- at this time with respect to the meaning of and impact of Rule 4 CCR 723-6-6008(d)(III).  


�  In making this statement, the ALJ makes no determination or finding -- and intends to make no determination or finding -- at this time with respect to:  (a) the content of Respondent’s websites; or (b) the presence or absence of harm to the public.  


�  During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  Thus, if no e-mail address is provided or if an incorrect e-mail address is provided, counsel may not receive notice of rulings.  
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