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I. statement
1. Magellan Pipeline Company, L.P. (Magellan) filed two motions for consideration.  The first motion filed on March 26, 2015, requested clarification of Interim Decision 
No. R15-0282-I, issued March 26, 2015.  Magellan requested clarification of that Interim Decision to hold that the Interstate Commerce Act (ICA) restriction at 49 United States Code (U.S.C.) § 15(13) (1988) (sic) is applicable in this Proceeding with respect to information regarding interstate shipments and shippers that are subject to the jurisdiction of the Federal Energy Regulatory Commission.  In addition, Magellan requests that it not be required to respond to Suncor Energy, Inc.’s (Suncor) discovery requests that seek information prohibited from disclosure pursuant to 49, U.S.C. § 15(13) (sic).  

2. Magellan’s second motion, filed on April 13, 2015, requests highly confidential protection of data requested by Suncor in Suncor’s discovery and data requests.  Magellan proposed to submit for in camera review, the materials it considers subject to the ICA’s prohibition on disclosure pursuant to § 49 U.S.C. § 15(13) (1988) (sic).  Magellan lists 14 items it considers prohibited under the ICA.  Magellan also reiterates its arguments for non-disclosure under the ICA it made in previous pleadings that disclosure of the confidential information sought by Suncor would harm Magellan’s businesses, undercut its negotiating positions, and provide an unwarranted competitive advantage to Suncor.  Magellan previously argued that since it and Suncor may become competitors in the future, disclosure of the information it deems confidential would harm Magellan’s businesses.

3. In its response to Magellan’s motion for clarification of the previous Interim Decision, Suncor takes the position that the exceptions provided under 49 U.S.C. § 15(13) (sic) do not prevent the disclosure of the information sought by Suncor in discovery.  Further, Suncor points out that Magellan may avail itself of the protections provided for under Commission Rule 4 Code of Colorado Regulations 723-1-1100 of the Commission’s Rules of Practice and Procedure regarding confidentiality to protect the subject information.  In addition, Suncor argues that Magellan has failed to meet its burden of proof that the relevant provisions of the ICA apply to the specific information sought here, or that Magellan’s concerns outweigh Suncor’s legitimate need for the information requested.  

4. Suncor argues that Magellan’s motion is nothing more than a reiteration of Magellan’s previous motion for clarification of Interim Decision No. R15-0282-I, to which Suncor has already stated its opposition and provided underlying support for such opposition.  

II. findings

5. The provision of the ICA referred to by the parties at 49 U.S.C. app. § 15(13) (1988)
 addresses the unlawfulness of the disclosure or solicitation of information concerning shipments and the exceptions to the law.  The law basically protects shippers and consignees from disclosure of information held by common carriers such as Magellan.  The protected information is: “any information concerning the nature, kind, quantity, destination, consignee, or routing of any property tendered or delivered to such common carrier for interstate transportation …” 49 U.S.C. app. § 15(13) (1988) (emphasis in original).  The law protects the information if it “may be used to the detriment or prejudice of such shipper or consignee, or which may improperly disclose his business transactions to a competitor …” Id.  

6. However, several exceptions to the law exist.  It is specifically stated that:

nothing in this chapter shall be construed to prevent the giving of such information in response to any legal process issued under the authority of any State or Federal court, or to any officer or agent of the Government of the United States, or of any State or Territory in the exercise of his powers, or to any officer or other duly authorized person seeking such information for the prosecution of persons charged with or suspected of crime; or information given by a common carrier to another carrier or its duly authorized agent, for the purpose of adjusting mutual traffic accounts in the ordinary course of business of such carriers.

Id.

7. Of the exceptions provided for, the relevant exception states that nothing in paragraph (13) is to be construed to prevent providing such information “to any officer or agent of the Government of the United States, or of any State or Territory in the exercise of his powers.”  It does not matter, as Magellan argues, that the Commission does not fall under the rubric of a State or Federal “court” for purposes of the exceptions.  It has been long-established that proceedings before the Commission are either legislative or judicial in nature, or can exhibit characteristics of both.  (e.g., Public Utils. Comm’n., v. Northwest Water Corp., 451 P.2d 266 (1969)).  As an officer of the State and the decision-maker in this Proceeding, the undersigned Administrative Law Judge (ALJ) exercises his authority in presiding over this judicial and legislative Proceeding which is investigating Magellan’s tariffs.  There can be no doubt that this matter falls squarely within the exceptions of paragraph (13).  Additionally, as stated before, the Commission’s confidentiality rules provide adequate protection for the information Magellan claims is highly confidential and that fall within the provisions of 49 U.S.C. app. § 15(13).  It is therefore found that there is nothing in 49 U.S.C. app. § 15(13) which prevents Magellan from providing the information requested in Suncor’s data requests.  

8. Magellan was previously advised that to the extent it was concerned with the confidentiality of the information sought by Suncor, it could seek extraordinary protection under Commission Rule 1100.  In its motion requesting highly confidential protection, Magellan included a proposed Protective Order to which Suncor did not object.  It is found that this Protective Order provides the confidential protection Magellan seeks and makes appropriate provisions regarding the use and handling of highly confidential information and as a result, will be approved.  However, by this Decision, members of Commission Advisory Staff assigned to this Proceeding will also be provided full access to the highly confidential information as described in Magellan’s Motion Requesting Highly Confidential Protection at Section II.A.

9. Therefore, Magellan’s Motion for Clarification of Decision No. R15-0282-I will be denied consistent with the discussion above.

10. Magellan’s Motion Requesting Highly Confidential Protection will be granted in part consistent with the discussion above.

11. Magellan will be ordered to produce all responsive, confidential, and highly confidential material requested by Suncor (as discussed above) upon receipt of executed 
non-disclosure agreements as provided by Magellan in Exhibit No. 3 to its April 13, 2015 Motion Requesting Highly Confidential Protection.  
III. ORDER

A. It Is Ordered That:

1. The Motion for Clarification filed by Magellan Pipeline Company, L.P. (Magellan) is denied consistent with the discussion above.

2. The Motion for Protective Order filed by Magellan is granted in part and denied in part consistent with the discussion above.

3. The Protective Order attached to Magellan’s Motion for Protective Order as Exhibit No. 3 is approved as to form.

4. Magellan shall forthwith, upon execution of the Protective Orders by Suncor Energy (U.S.A.) Inc. (Suncor), produce all responsive confidential and highly confidential information requested by Suncor as described in Magellan’s Motion for Protective Order at Section II.A.

5. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




�  Both parties improperly cited to the provision in their respective pleadings.  


� It is noted that the undersigned ALJ and Advisory Staff have executed annual Non-Disclosure Agreements that are on file with the Commission that are applicable to the protected information here.  
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