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I. statement

1. This matter has its genesis in Proceeding No. 14F-0125TO when, on February 6, 2014, Charles Snyder (Complainant) filed a formal complaint against Randy’s High Country Towing (Respondent) alleging that Respondent failed to provide Complainant with proper notice that Complainant’s car had been towed, due to the wrong address on the notice sent to Complainant.

2. The Administrative Law Judge (ALJ) in that Proceeding set a telephone 
pre-hearing conference for March 10, 2014 pursuant to Interim Decision No. R14-0222-I, issued February 28, 2014.  The ALJ also permitted the Complainant to appear by telephone at the hearings on the Complaint.  However, on March 11, 2014, the ALJ issued Interim Decision No. R14-0268-I requiring Complainant to show cause why the Complaint should not be dismissed because Complainant failed to call in to the scheduled pre-hearing conference.  

3. Complainant responded to the show cause order with a filing on March 18, 2014 which indicated that Complainant was on holiday and therefore did not receive the Decision setting a pre-hearing conference in a timely manner.  Complainant further stated that as he lives in Mexico, his mail is delayed by approximately five to seven days.  In a separate filing also dated March 18, 2014, Complainant requested that the Complaint proceedings continue.

4. Interim Decision No. R14-0311-I was issued on March 21, 2014 which found that Complainant had satisfied the show cause order.

5. Because internal e-mails regarding scheduling were inadvertently provided to Complainant, the original ALJ in Proceeding No. 14F-0125TO recused herself and the matter was then assigned to the undersigned ALJ.  

6. Subsequently, Interim Decision No. R14-0399-I was issued on April 14, 2014 by the undersigned ALJ setting an evidentiary hearing for May 22, 2014.

7. Complainant filed a request to appear by telephone which was construed as a motion for absentee testimony, which was denied by Interim Decision No. R14-0446-I, issued April 30, 2014.  

8. On May 2, 2014, Complainant filed a request to vacate and re-set the hearing date of May 22, 2014.  Complainant explained that he would be returning to the United States due to several medical conditions which required appointments in the Chicago area.  Complainant requested that the hearing be rescheduled for some time in late June or early July to allow for possible follow up appointments in order to address continuing care of Complainant’s medical conditions.  

9. In order to accommodate the timing of Complainant’s request to reschedule the evidentiary hearing so that it could be held after his medical appointments but before he returned to Mexico, the evidentiary hearing scheduled for May 22, 2014 was vacated and rescheduled for June 19, 2014 by Interim Decision No. R14-0500-I, issued on May 12, 2014.

10. Shortly after that, on June 9, 2014, Complainant filed a pleading indicating that due to his medical condition, he requested that the hearing scheduled for June 19, 2014 be vacated and rescheduled.  No proposed date was provided to reschedule the hearing.  Complainant also included a letter from his physician explaining the medical reasons why Complainant was not able to travel long distances.

11. Rather than stay the proceeding indefinitely, the undersigned ALJ issued Recommended Decision No. R14-0622 on June 9, 2014 dismissing the Complaint without prejudice in order to allow Complainant time to deal with, and resolve his medical issues.  Because the hearing had already been re-scheduled three times, rather than continue to re-set hearing dates which may have been required to be rescheduled, it was found to be more efficient to dismiss the Complaint without prejudice.  When Complainant’s medical condition was more certain and Complainant had a higher degree of certainty as to when it was safe for him to travel and fully participate in a complaint proceeding, it was held that Complainant could re-file the Complaint at that time.

12. Although Complainant filed exceptions to Recommended Decision 
No. R14-0622, the Commission upheld the Recommended Decision in deliberations held July 9, 2014 and by Decision No. C14-0838 issued July 18, 2014 and the Complaint was dismissed without prejudice.

13. On July 16, 2014, after Commission deliberations on the exceptions of Complainant, but before the issuance of Decision No. C14-0838, Complainant filed a new Formal Complaint which was assigned Proceeding No. 14F-0784TO, which raised identical issues and claims as the previously filed Formal Complaint.  This proceeding was assigned to the undersigned ALJ.

14. Interim Decision No. R14-1192-I, issued on September 30, 2014, set an evidentiary hearing in Proceeding No. 14F-0784TO for November 10, 2014.  In addition, based on Complainant’s failure to participate in a pre-hearing conference by telephone in the previous Complaint proceeding, the Interim Decision also denied Complainant’s request to appear by telephone in the November 10th evidentiary hearing.

15. On October 7, 2014, Respondent filed a motion to reschedule the evidentiary hearing due to his unavailability on November 10, 2014.  Complainant did not file a response to the motion.

16. By Interim Decision No. R14-1273-I issued on October 22, 2014, Respondent’s motion was granted and the hearing was rescheduled for November 17, 2014.

17. On November 10, 2014, Complainant filed a request for reassignment of the ALJ in Proceeding No. 14F-0784TO.  The Complainant stated that he made the request since his previous requests to appear by telephone in the evidentiary hearing had been denied.  

18. On November 13, 2014, Interim Decision No. R14-1366-I was issued which denied Complainant’s request for reassignment of judicial officer, and which also required Complainant to indicate through a pleading, his intent to prosecute the Formal Complaint, as well as to indicate a date specific which was amenable to Complainant to hold an evidentiary hearing.  This Complaint proceeding was held in abeyance pending Complainant’s filing.

19. Complainant did not file a pleading in response to that Interim Decision indicating a preferred date to hold an evidentiary hearing.  

20. On December 17, 2014, Interim Decision No. R14-1491-I was issued.  In that Interim Decision, Complainant was reminded that as the party bringing the Formal Complaint, he bears the responsibility to go forward with, and prosecute the Complaint.  Complainant was also advised that he bears the burden of proof by a preponderance of the evidence.  

21. In order to move this matter forward, Complainant was ordered to make a filing regarding his intentions to prosecute the Complaint no later than January 2, 2015, and indicate a preferred date for an evidentiary hearing.  Complainant was put on notice that failure to make such a compliance filing by the date specified may result in dismissal of the Formal Complaint.

22. As of the date of this Recommended Decision, Complainant has made no filing indicating his intentions regarding the Complaint.  

II. findings and conclusion

23. According to Rule 4 Code of Colorado Regulations 723-1-1500, of the Commission’s Rules of Practice and Procedure, “[t]he burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision …”  The Rule defines the proponent of the order as “that party commencing a proceeding.”  In this instance, Complainant is the proponent of the order and therefore bears the burden of proof and the burden of going forward with the Complaint.  

24. As detailed above, despite several opportunities afforded Complainant to respond in order to set a date for an evidentiary hearing, Complainant has failed to do so.  

25. Colorado Rule of Civil Procedure 41(b)(2) holds that “[a]ctions not prosecuted … with due diligence may be dismissed by the court with prejudice after reasonable notice by the court in accordance with Rule 121, section 1-10.”  

26. Rule 121, section 1-10(2) provides that “the court, on its own motion, may dismiss any action not prosecuted with due diligence, upon 35 days’ notice in writing …”

27. Interim Decision No. R14-1491-I, issued on December 17, 2014 required Complainant to indicate his intentions regarding moving the Complaint forward.  That Interim Decision also stated that should Complainant fail to respond, the Complaint could be dismissed.

28. The duty to prosecute a case without unnecessary or unreasonable delay rests on the proponent (plaintiff).  The decision of whether to dismiss for failure to prosecute:

lies within the sound discretion of the [tribunal], but must be made with consideration for the [tribunal’s] primary function to afford a forum to settle matters on their merits.  If an unusual or unreasonable delay in prosecution is attended by mitigating circumstances or a reasonable excuse for the delay, the[tribunal] may decline to dismiss the case.

People in Interest of R.F.A., 744 P.2d 1202, 1203 (Colo. App.1987) (citations omitted); Lake Meredith Reservoir Co. v. Amity Mut. Irr. Co., 698 P.2d 1340 (Colo. 1985).
29. Dismissal of a proceeding for failure to prosecute is a drastic sanction that should be invoked only in extreme situations warranting such relief.  Edmond v. City of Colorado Springs, 226 P.3d 1248 (Colo. App. 2010).  In considering dismissal for failure to prosecute, the tribunal should consider the length of the delay in the proceedings, the reason for the delay, any prejudice that would result to the respondent from permitting the case to continue, and the extent to which a complainant has renewed efforts to prosecute a case after a period of delay.  Id.  

30. Here, Complainant has been given every opportunity to establish a date for an evidentiary hearing.  It appears that upon the denial of Complainant’s request for a change of judge, Complainant has chosen to cease communications with the Commission, despite efforts to allow him to set a hearing date of his choosing.  Complainant has done nothing to renew efforts to prosecute the case despite two Interim Decisions requesting Complainant to request a hearing date.  As a result, good cause is found to dismiss the Formal Complaint with prejudice.  

31. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Formal Complaint filed by Mr. Charles Snyder against Randy’s High Country Towing, Inc. is dismissed with prejudice consistent with the discussion above.

2. This Proceeding is now closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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