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I. statement

1. On January 5, 2015, Colorado Xplorer, LLC (Applicant) filed an application for a certificate of public convenience and necessity (CPCN) to operate as a common carrier by motor vehicle for hire (Application).

2. On January 12, 2015, the Commission issued notice of the Application as follows:

For authority
to operate as a common carrier by motor vehicle for hire

for the transportation of passengers 
in call-and-demand shuttle service and 

call-and-demand sightseeing service

between all points in the State of Colorado.
RESTRICTIONS:

This application is restricted as follows:

(A)
against providing any transportation service to or from points in the Counties of Baca, Cheyenne, Crowley, Kiowa, Kit Carson, Las Animas, Lincoln, Logan, Morgan, Otero, Phillips, Prowers, Sedgwick, Washington or Yuma;
(B)
to providing passenger transportation purchased as a package.  Each passenger’s package shall include the transportation service, and at least on or more of the following services: an overnight stay at a lodge, cabin, hotel, motel, camping facility, or bed and breakfast; a guided tour; or a visit to a tourist attraction;

(C)
to providing transportation service in a specially designed vehicle defined as a customer built 4x4 adventure tour vehicle constructed on a commercial truck chassis with a seating capacity of nine (9) or more passengers excluding the driver; and,
(D)
to providing transportation to no less than two (2) tourist destinations.

3. On February 19, 2015, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.
4. By Interim Decision No. R15-0210-I, issued March 5, 2015, the interventions of AEX, Inc., doing business as Alpine Express (Alpine Express); Union Taxi Cooperative (Union Taxi); Home James Transportation Service, Ltd (Home James); and, Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi) were approved.
5. As for Marketing Services, Inc. of Pueblo, doing business as Adventures Out West, Inc. (Adventures Out West), it was found that while it claimed that the proposed authority overlapped in whole or in part its operating authority, it failed to attach a copy of its CPCN to its request for intervention as required by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(e)(1) of the Commission’s Rules of Practice and Procedure.  Adventures Out West was given three days to file a copy of its operating authority in order to receive intervenor status in this Proceeding.
6. In addition, Interim Decision No. R15-0210-I held that because neither Alpine Taxi or Adventures Out West were represented by legal counsel; nor had either party filed an appropriate affidavit to have an individual not an attorney represent their respective legal interests, each party was required to either show cause or to have legal counsel file an entry of appearance on or before the close of business on March 17, 2015.
7. Interim Decision No. R15-0210-I also scheduled a pre-hearing conference in this matter for March 25, 2015. 
8. On March 6, 2015, Adventures Out West filed a copy of its operating authority, as well as a document purporting to show cause why it should be represented by its president and sole shareholder.  

9. On March 9, 2015, Applicant filed a Motion for Leave to Amend Application.  According to the motion, Applicant wished to amend its Application by removing the request for call-and-demand shuttle service.  The remainder of the proposed authority was to remain intact.  

10. On March 16, 2015, Alpine Express filed a Notice of Withdrawal of Intervention.  Alpine Express indicated that it had reevaluated its position and had determined that it was in its best interests to withdraw its intervention in this Proceeding.

11. At the scheduled date and time, the pre-hearing conference was held.  Appearances were entered by Applicant, Union Taxi, and Home James.  Sunshine Taxi appeared by telephone.  During the course of the discussion at the pre-hearing conference, counsel for Home James indicated that it was possible that a settlement could be reached with Applicant which would result in Home James’ withdrawal as an intervenor in the Application proceeding.  Additionally, counsel for Union Taxi represented that based on the amended Application, Union Taxi would contingently withdraw its intervention in this proceeding.  Union Taxi subsequently filed a pleading which memorialized its contingent withdrawal.
12. A decision from the bench was issued dismissing Adventures Out West as an intervenor for failure to meet the statutory requirements of § 13-1-127, C.R.S. as set forth in Interim Decision No. R15-0210-I, which requires a showing that Adventures Out West is a closely-held entity; that the amount in controversy does not exceed $15,000; and that sufficient evidence is provided of the authority of the officer to represent a closely-held entity.  
It was found that Adventures Out West failed to provide the information necessary to make a finding as to whether it was entitled to be represented by an officer of the company, and as a result, its intervention was dismissed.
13. By Interim Decision No. R15-0294-I, issued March 30, 2015, the bench order was memorialized.  In addition, a procedural agreement was discussed which set an evidentiary hearing on the Application for May 1, 2015, pending a settlement agreement between Applicant and Home James.
14. On March 30, 2015, Applicant, Home James and Sunshine Taxi filed a Stipulated Unopposed Motion to Restrictively Amend the Application, for Conditional Withdrawal of Interventions, and for Waiver of Response Time (Stipulation).  According to the terms of the Stipulation, Home James and Applicant reached agreement that Applicant would further restrict its proposed authority as follows:

Restricted against service between Denver International Airport and points in Grand County, CO except for trips to and from Grand County, CO as part of a multiple stop day tour or multiple day sightseeing tour to and from points in Colorado, other than Denver International Airport and Grand County, CO.

15. Applicant also reached agreement with Sunshine Taxi whereby Applicant agreed to further restrict its proposed authority as follows:

Restricted against tours and/or trips that originate and/or terminate in Mesa County, CO, except in situations where Colorado Xplorer, LLC prematurely disembarks customers on an emergency basis in Mesa County.
16. The Stipulation states that if the proposed restrictions to Applicant’s proposed authority are granted, the Application as restrictively amended at the pre-hearing conference and with the restrictions contained in the Stipulation, the interests of Home James and Sunshine Taxi will have been satisfied and each party’s intervention may be deemed withdrawn.  
17. Based on the prior amendment to the Application to clarify the proposed authority and the incorporation of the amended restrictions, and the agreement between the parties pursuant to the Stipulation, the proposed authority as restrictively amended would read as follows:

For authority

to operate as a common carrier by motor vehicle for hire

for the transportation of passengers 

in call-and-demand sightseeing service

between all points in the State of Colorado.
RESTRICTIONS:

(A)
Against providing any transportation service to or from points in the Counties of Baca, Cheyenne, Crowley, Kiowa, Kit Carson, Las Animas, Lincoln, Logan, Morgan, Otero, Phillips, Prowers, Sedgwick, Washington or Yuma;

(B)
To providing passenger transportation purchased as a travel group tour package.  A travel group tour package is defined as transportation combined with at least one or more of the following services: overnight accommodations; tour guide arranged tourist activities; guided tours by the carrier at the various destinations throughout Colorado that will be part of the travel group tour’s package;

(C)
To providing transportation service in a specially designed support vehicle defined as a custom built 4x4 adventure tour support vehicle with a seating capacity of nine (9) or more passengers excluding the driver.  This vehicle is designed to hold equipment such as bicycles, backpacks, and luggage as well; 

(D)
To providing transportation to no less than two (2) tourist destinations.

(E)
Against service between Denver International Airport and points in Grand County Colorado, except for trips to and from Grand County, Colorado as part of a multiple stop day tour, or multiple day sightseeing tour to and from points in Colorado other than Denver International Airport and Grand County, Colorado; and,

(F)
Restricted against tours and/or trips originating and/or terminating in Mesa County, Colorado, except in situations where Colorado Xplorer, LLC prematurely disembarks customers on an emergency basis in Mesa County.

18. On March 31, 2015, Adventures Out West filed a pleading seeking reconsideration of the decision to deny its intervention.  
19. On April 7, 2015, Applicant filed a motion to strike the request of Adventures Out West for reconsideration of Interim Decision No. R15-0294-I, as well as a motion for leave to respond to the request of Adventures Out West.  

20. Also on April 7, 2015, Adventures Out West filed a letter of withdrawal stating that it was withdrawing its intervention in this Proceeding.  Since Adventures Out West was not granted intervenor status in this Proceeding, no action is necessary on the letter.  In addition, the motions filed by Applicant addressing the request by Adventures Out West to reconsider the denial of its intervention are moot.
21. In accordance with §40-6-109. C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.
II. findings and conclusions

22. A proposed restrictive amendment to an application for a CPCN to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

23. The intent of the Stipulation between the parties is clear that Applicant is to restrict its service in Grand County, Colorado and to and from Denver International Airport, except in limited circumstances, as well as restricting its service in Mesa County, Colorado except in an emergency situations.  

24. It is found that the proposed restrictions contained in the Stipulation between Applicant, Home James and Sunshine Taxi will not hamper the ability of the Applicant to provide the proposed service.  Therefore, it is found that the proposed restrictions with the clarifications meet the criteria described above.  The proposed restrictive amendments to the Application contained in the Stipulation are restrictive in nature, clearly stated, and capable of enforcement.  The restrictive language achieves the purposes sought by Intervenors and Applicant.  It provides protection to Intervenors’ authorities, while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendments which restrict Applicant as indicated above will be accepted.  Therefore, good cause is found to adopt the proposed restrictions.  The interventions of Home James and Sunshine Taxi will be deemed withdrawn.  As indicated previously, because the restrictive amendments proposed by Applicant will be accepted, the intervention of Union Taxi will also be deemed withdrawn.
25. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedures, §40-6-109(5), C.R.S., and Commission Rule 4 CCR 723-1-1403.  
26. As set forth above in Paragraph No. 17, and as restrictively amended, the Applicant seeks common carrier authority in call-and-demand sightseeing service.  

27. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to comply with those Rules to the extent applicable to Applicant.

28. Additionally, the information provided by Applicant provides that Applicant possesses sufficient equipment to provide the proposed service and is financially viable to conduct operations under the authority requested.  The Application and the supporting information attached to it demonstrate that a need exists for the proposed service.

29. It is found that Applicant is fit to provide the proposed transportation service as restrictively amended and the Application with the proposed restrictive amendments is reasonable, in the public interest and should be granted.

30. The evidentiary hearing scheduled for May 1, 2015 will be vacated.

31. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. It is Ordered That:

1. The Stipulated Unopposed Motion to Restrictively Amend the Application, for Conditional Withdrawal of Interventions, and for Waiver of Response Time filed by Colorado Xplorer, LLC, Home James Transportation Service, Ltd, and Tazco, Inc., doing business as Sunshine Taxi is granted.
2. The Intervention of Union Taxi Cooperative is deemed withdrawn.
3. The Intervention of Home James Transportation Services, Ltd. is deemed withdrawn.

4. The Intervention of Tazco, Inc., doing business as Sunshine Taxi is deemed withdrawn.

5. Colorado Xplorer, LLC is granted authority to: 

operate as a common carrier by motor vehicle for hire

for the transportation of passengers 

in call-and-demand sightseeing service
between all points in the State of Colorado.
RESTRICTIONS:

(A)
Against providing any transportation service to or from points in the Counties of Baca, Cheyenne, Crowley, Kiowa, Kit Carson, Las Animas, Lincoln, Logan, Morgan, Otero, Phillips, Prowers, Sedgwick, Washington or Yuma;

(B)
To providing passenger transportation purchased as a travel group tour package.  A travel group tour package is defined as transportation combined with at least one or more of the following services: overnight accommodations; tour guide arranged tourist activities; guided tours by the carrier at the various destinations throughout Colorado that will be part of the travel group tour’s package;

(C)
To providing transportation service in a specially designed support vehicle defined as a custom built 4x4 adventure tour support vehicle with a seating capacity of nine (9) or more passengers excluding the driver.  This vehicle is designed to hold equipment necessary such bicycles, backpacks, and luggage as well; 

(D)
To providing transportation to no less than two (2) tourist destinations.

(E)
Against service between Denver International Airport and points in Grand County, Colorado, except for trips to and from Grand County, Colorado as part of a multiple stop day tour, or multiple day sightseeing tour to and from points in Colorado other than Denver International Airport and Grand County, Colorado; and,

(F)
Restricted against tours and/or trips originating and/or terminating in Mesa County, Colorado, except in situations where Colorado Xplorer, LLC prematurely disembarks customers on an emergency basis in Mesa County.
6. The authority granted in Ordering Paragraph No. 5 is conditioned upon Colorado Xplorer, LLC meeting the requirements contained in this Decision and the authority is not effective until these requirements have been met.
7. Colorado Xplorer, LLC shall not commence operation until it has:

a)  Caused proof of insurance (Form E or self-insurance) or surety bond (Form G)

coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) 4 Code of Colorado Regulations (CCR) 723-6;

(b)  For each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5.00 vehicle identification fee required by Rule 4 CCR 723-6-6009, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 4 CCR 723-6-6401 (Unified Carrier Registration Agreement);

(c)  Filed an advice letter and tariff with the Commission in compliance with Rule 4 CCR 723-6-6207 (Tariffs), and Rule 4 CCR 723-1-1210(c) (Advice Letters) with an effective date no earlier than ten days after the tariff is received by the Commission.  The advice letter and tariff must be filed as a new Advice Letter proceeding and comply with all applicable rules.  In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;

(d)  Paid the $5.00 issuance fee required by §40-10-109(1), C.R.S. or §40-11-108(1), C.R.S.;

(e)  Received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

8. If Colorado Xplorer, LLC does not comply with the requirements of Ordering Paragraph No. 7 above, within 60 days of the effective date of this Decision, then Ordering Paragraph No. 5 above shall be void.  On good cause shown, the Commission may grant Colorado Xplorer, LLC additional time for compliance with this Order.
9. The Commission will notify Colorado Xplorer, LLC in writing when the Commission’s records demonstrate compliance with paragraph 5.
10. The right of Applicant to operate shall depend upon Applicant’s compliance with all present and future laws and regulations of the Commission.

11. The evidentiary hearing scheduled for May 1, 2015 is vacated.

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

13. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  

If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge



� Any questions regarding the completion of these requirements may be directed to Commission Transportation Staff.


� Additional tariff information can be found on the Commission’s website at dora.colorado.gov/puc and by following the transportation common and contract carrier links to tariffs.
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